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IN THE

HO-CHUNK NATION TRIAL COURT

	Melodie Cleveland,

             Plaintiff,

v.
Mathew Mullen, Rosetta Hunt, Roger Thundercloud, Mike Sallaway, Roberta Funmaker, Marvin DeCorah, Darren Brinegar, Mary Lopez, Muriel White Eagle-Lee, Francis DeCorah, Melody White Eagle-Fintak, Wendy Running-Horse (aka Wendy Brown-Lee),

             Defendants.
	
	Case No.: CV 12-78

              


ORDER

(Motion to Dismiss)
INTRODUCTION

The Court must determine whether to grant the defendants’ Motion to Dismiss whereby the defendants, Mathew Mullen et al. moved to dismiss case on August 20, 2013.  The plaintiff names Mathew Mullen, Rosetta Hunt, Roger Thundercloud, Mike Sallaway, Roberta Funmaker, Marvin DeCorah, Darren Brinegar, Mary Lopez, Muriel White Eagle-Lee, Francis DeCorah, Melody White Eagle-Fintak, and Wendy Running-Horse (aka Wendy Brown-Lee) as defendants. The Court has determined to grant the Motion to Dismiss.  The following discussion covers the relevant legal issues to properly render a decision.
PROCEDURAL HISTORY
The Complaint in this matter was filed on November 21, 2012.  The Summons and Complaint were served on the Ho-Chunk Nation Department of Justice on November 28, 2012; and on Mathew Mullen, Rosetta Hunt, Roger Thundercloud, Mike Sallaway, Roberta Funmaker, Marvin DeCorah, Darren Brinegar, Mary Lopez, Muriel White Eagle-Lee, Francis DeCorah, Melody White Eagle-Fintak, and Wendy Running-Horse (aka Wendy Brown-Lee) on November 28, 2012 at W8801 Mission Road, Black River Falls, WI where the named defendants’ Summons and Complaint was accepted by Wendy Running-Horse (aka Wendy Brown-Lee). 

 A Scheduling Hearing was set for February 18, 2013, but was rescheduled by the Court to April 17, 2013.  On April 17, 2013, the Court convened a Scheduling Hearing. The Court determined that several matters required clarification and that in the interests of justice the plaintiff would have thirty days to amend her Complaint to clarify the nature of the action.  Scheduling Hr’g (LPER, Apr. 17, 2013, 10:12:47 a.m. CDT). The Court requested that the plaintiff be more specific:  It was not clear whether she was suing defendants in their official or individual capacity; the address information for the defendants shall be reviewed for accuracy; clarification and specificity is desired as to whether this is an appeal of some agency action. Id., 10:08:09 a.m. CDT.  The Court requested the plaintiff to address the matters within twenty days.  She requested thirty, and there was no objection by either Attorney Stevens or Attorney Montana. Id., 10:13:31 a.m. CDT.
The plaintiff failed to timely file an amended complaint by May 17, 2013.  The plaintiff filed an Amended Complaint with the Court on June 24, 2013.  On June 24, 2013, the Court convened a Motion Hearing.  The defendants’ requested a Motion to Dismiss, or alternatively a Motion to Strike the June 24, 2013 Amended Complaint on August 20, 2013. 
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

ARTICLE III – ORGANIZATION OF THE GOVERNMENT
Sec. 1. Sovereignty. The Ho-Chunk Nation possesses inherent sovereign powers by virtue of self-government and democracy.

Sec. 4. Supremacy Clause. This Constitution shall be the supreme law over all territory and persons within the jurisdiction of the Ho-Chunk Nation.

ARTICLE IV - GENERAL COUNCIL

Sec. 1. Powers of the General Council.

The People of the Ho-Chunk Nation hereby grant all inherent sovereign powers to the General Council. All eligible voters of the Ho-Chunk Nation are entitled to participate in General Council.

Sec. 2. Delegation of Authority.

The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V. The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI. The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.
Sec. 3. Powers Retained by the General Council.

(a) The General Council retains the power to set policy for the Nation. This policy shall be resolutions proposed and approved at Annual Meetings and Special Meetings, by a majority vote of the qualified voters of the Ho-Chunk Nation General Council.  This policy shall be made into laws, including codes, ordinances, resolutions and statutes by the Legislative Branch of the Ho-Chunk Nation within forty-five (45) days after a majority vote of the qualified voters of the Ho-Chunk Nation General Council at Annual Meetings and Special Meetings.  The Executive Branch shall enforce this policy within sixty (60) days of the majority vote of the qualified voters of the Ho-Chunk Nation General Council.  In the event that this policy is not enacted by the Legislative Branch or enforced by the Executive Branch within fifteen (15) days of the aforementioned deadlines, the Ho-Chunk Nation General Council shall file suit in the Ho-Chunk Nation Tribal Court against elected officials of the Ho-Chunk Nation branch of government.  The Supreme Court of the Ho-Chunk Nation shall have original jurisdiction within fifteen (15) days of filing date of suit. 

(b) The General Council retains the power to review and reverse actions of the Legislature except those enumerated in Section 4 of this Article. The General Council shall return such reversals to the Legislature for reconsideration consistent with the action of the General Council. The General Council retains the power to review and reverse decisions of the Judiciary which interpret actions of the Legislature. The General Council does not retain the power to review and reverse decisions of the Judiciary which interpret this Constitution.

(c) The General Council retains the power to propose amendments in accordance with Article XIII, including those which reverse decisions of the Judiciary interpreting this Constitution.

(d) The General Council retains the power to establish its own procedures in accordance with this Constitution.

(e) The General Council retains the power to call a Special Election.

(f) Actions by the General Council shall be binding.

(g) General Council Branch delegates authority to General Council Agency to select, hire manage and supervise General Council Branch personnel to accomplish the tasks mandated by General Council. 

Sec. 4. Excepted Powers.

The General Council does not retain the power to review actions relating to the hiring or firing of personnel.

ARTICLE VII - JUDICIARY
Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
ART. XII - SOVEREIGN IMMUNITY
Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and official and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.

Sec. 2.

Suit Against Officials and Employees.  Officials and employees of the Ho-Chunk Nation who act beyond the scope of their duties or authority shall be subject to suit in equity only for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by this constitution or other applicable laws.  
HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.

Rule 56. Dismissal of Actions.

(A) Voluntary Dismissal. A plaintiff may file a Notice of Dismissal any time prior to the filing of an Answer. The Complaint will be dismissed without prejudice.

(B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for a lack of jurisdiction; if there has been no Order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests.

(C) Sua Sponte Dismissal. The Court, on its own motion, may move to dismiss an action if there has been no filing or other activity on the record for six (6) months, if a party substantially fails to comply with these rules, or if a party substantially fails to comply with an order of the Court. The Court shall give written Notice to all parties that the action will be dismissed after thirty (30) calendar days unless good cause is shown in writing prior to the end of the thirty day period. No further Notice is necessary for the Court to enter a dismissal.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

FINDINGS OF FACT

1. Plaintiff, Melodie Cleveland, is an enrolled member of the Ho-Chunk Nation, Tribal ID No. 439A003054, who resides at W1530 Cliffhouse Rd., Lyndon Station, WI 53944. 
2. The defendants are all appointed members of the Ho-Chunk Nation General Council Agency (hereinafter GCA). The GCA is a duly constituted entity of the Ho-Chunk Nation, a federally recognized Indian tribe.  See 79 Fed. Reg. 4748 (Jan. 29, 2014); see also HCN Const.  Art. IV, § 3(d).
  The GCA's purpose is to act as the agent of Ho-Chunk Nation General Council to serve and exercise the right of all eligible Ho-Chunk voters when they set policy for the Nation, propose constitutional amendments or establish internal procedures through resolutions passed at a duly called General Council meeting. GCA Mission Statement. 
3. The plaintiff understood that she had been hired as a General Council Advocate for a limited term of 90 days at a rate of $12.00/hr.  A Ho-Chunk Nation Status Change Notice listing this position and rate of pay for the plaintiff was signed by defendant Marvin Decorah on August 13, 2012.  Admin. R.   However, the Status Change Notice also stated “LTE [limited term employee] - on hold until further notice.” Id.  The Court has not received any other documentation, such as an employment contract, which would confirm the plaintiff’s employment status.   

4. Plaintiff reports, in a letter addressed to the Ho-Chunk Nation dated September 19, 2012, that she attended General Council meetings on August 16, 2012, August 31, 2012, and September 8, 2012. Correspondence (Sept. 19, 2012).  She received one mileage check for $90.75. Id.  
5. When the plaintiff inquired about her additional mileage on September 17, 2012, Secretary Melody WhiteEagle told her that her mileage check was not submitted, as the GCA questioned her ability to volunteer for the GCA. Id.  The plaintiff was also told that she could no longer volunteer for the GCA per Ho-Chunk Nation personnel policies. Id. 
6. The General Council claims that the plaintiff was not in fact hired and was a GCA volunteer. See Answer (Dec. 17, 2012) at 4.
7. The plaintiff brought this action against the members of the GCA claiming violations under the Constitution for acting outside the scope of the GCA by reviewing hiring and firing of personnel and allowing a Ho-Chunk Nation Status Change form to be signed without adopting the Ho-Chunk Nation Legislative Organization Acts, among other things. See Am. Compl. 
8. The plaintiff’s requested relief, stated in her Amended Complaint, includes $10,000 in damages for violations of the Employment Relations Act and unlawful employment practices, punitive damages against individuals, and other such remedies as deemed equitable and reasonable by the Court. Id.

DECISION
This case concerns an alleged employee grievance with the GCA.  Plaintiff, Melodie Cleveland, understood that she had been hired as a General Council Advocate with the GCA.  However, the General Council claims that the plaintiff was a volunteer. See Answer (Dec. 17, 2012) at 4.  After attending several meetings for the GCA, the plaintiff was told that she could no longer volunteer with the GCA. Correspondence (Sept. 19, 2012).   The plaintiff brought this action against the members of the GCA claiming violations under the Constitution for acting outside the scope of the GCA by reviewing hiring and firing of personnel and allowing a Ho-Chunk Nation Status Change form to be signed without adopting the Ho-Chunk Nation Legislative Organization Act, among other things. See Am. Compl.  The plaintiff’s requested relief, stated in her Amended Complaint, includes $10,000 in damages for violations of the Ho-Chunk Nation Employment Relations Act, 6 HCC § 5 (hereinafter ERA), and unlawful employment practices, punitive damages against individuals, and other such remedies as deemed equitable and reasonable by the Court. Id. 
This matter comes before the Court on defendants’ Motion to Dismiss.   In considering a Motion to Dismiss, the Court must accept all well-pleaded factual allegations as true and must draw reasonable inferences in favor of the plaintiff. Rowlee v. Majestic Pines Casino, PRC 95-11 (HCN Tr. Ct., Apr. 10, 1996) at 4 [2 HCN Rep. 38, 39 (Tr. Ct. 1996)], (quoting Decorah v. HCN: Rainbow Casino, CV 95-18 (HCN Tr. Ct., Mar. 15, 1996) at 2 [2 HCN Rep. 20, 20 (Tr. Ct. 1996)] (quoting Capitol Leasing Co. v. F.D.I.C., 999 F.2d 188, 191 (7th Cir. 1993)).  

In order to address the issue of decision concerning the pending Motion to Dismiss filed by the defendants, the Court must review principles of justiciability and determine whether the plaintiff has standing.  The Court must also undertake a review of the claimed jurisdictional basis, i.e.; determine whether appropriate personal and subject matter jurisdiction exists.
1. Standing
There are three critical standing requirements as established in Clarence Pettibone v. HCN Leg.  et al.,  CV 01-84 (HCN Tr. Ct. May 1, 2002) at 10, quoting Valley Forge College v. Americans United, 454 US. 464, 472 (1982) (internal citations omitted)):

1. Injury:  A personal, actual or threatened injury caused by the Defendant.  

2.   
Causation: The injury is fairly traceable to the Defendant’s actions, and 

3.
Redressability:  The injury is likely to be redressed by a favorable decision.  

This test derives from the presence of the constitutional Case or Controversy Clause. HCN Const., Art. VII, § 5(a).  Restatement and clarification as to points one and two, has been issued since the decision in the Pettibone case.  “There must be ‘some actual or threatened injury as a result of the putatively illegal conduct of the defendant.’” Robert A. Mudd v. HCN Legislature et al., CV 03-01 (HCN Tr. Ct., Feb. 13, 2003) at 17. 
In support of the first element of standing, personal injury, Ho-Chunk Nation Rules of Civil Procedure, Rule 23 requires “[e]very action shall be brought in the name of the real party in interest.”  Here, the plaintiff has provided evidence that she was given the impression that the GCA hired her, rather than put her on “volunteer” status and thus she suffered injury through a failure to be paid from August 13, 2012 to September 12, 2012 and a failure to be reimbursed for mileage to Pottawatomie Bingo.  See Admin R.; Am. Compl.  However, the Amended Complaint alleges GCA violations of hiring and firing practices, conflict of interest, violations of GCA bylaws, acting outside the scope of legal authority by entering into contracts with Gary Montana and John Swimmer, and discriminately exercising disciplinary measures such as not disciplining employees for violations of the Fleet Policy.  See Am. Compl.  The Court holds that the Amended Complaint fails to personally establish an actual or threatened injury as a result of each of these alleged violations.
 Another element of the constitutional requirement of standing is that the plaintiff must demonstrate a distinct and palpable injury that is likely to be redressed if the requested relief is granted. Loa Porter v. Chloris Lowe, Jr., CV 95-23 (HCN Tr. Ct., Oct. 2, 1996) at 2 [2 HCN Rep. 125, 126 (Tr. Ct. 1996)] (rev’d on other grounds, Porter v. Lowe, Jr., SU 96-05 (HCN S.Ct., Jan. 10, 1997) [3 HCN Rep. 23 (S. Ct. 1997)])). Valley Forge Christian Coll. v. Ams. United for Separation of Church and State, Inc., 454 U.S. 464, 472 (1982) (citing Gladstone, Realtors v. Vill. of Bellwood, 441 U.S. 91, 99 (1979), Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 38)). See also, U.S. ex rel. Hall, et al. v. Tribal Development Corp., 49 F.3d 1208, 1211 (7th Cir. 1995), citing Lujan v. Defenders of Wildlife, 112 S.Ct. 2130, 2136 (1992).  Apart from technical pleading standards, the satisfaction of these elements ensures the Court at a minimum, the party bringing the suit has actually been harmed in such a way a judicial remedy may be recognized.  This test of standing assumes that a decision on the merits would be favorable and that the requested relief would be granted; it then goes on to ask whether that relief would be likely to redress the party's injury.
In this case, the plaintiff has requested monetary relief and punitive damages. Am. Compl. at 29.  However, as discussed infra, a suit brought against officials alleging they acted outside their official capacities can only be brought in equity.  Therefore, only declaratory or non-monetary damages could be granted.  In addition, the plaintiff has not specifically enumerated her harm suffered.  Consequently, the Court cannot grant relief that would be likely to redress the plaintiff’s injury.  Accordingly, the Court finds that the plaintiff does not have standing because injury has not been specifically enumerated, the Amended Complaint fails to establish a personal injury as a result of each of the defendants’ alleged actions, and the injury is not likely to be redressed by a favorable decision.  
2. Sovereign Immunity
The Constitution states in plain unequivocal language that, “the Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.” HCN Const. Art. XII, § 1. 
One exception to the sovereign immunity bar is where officials of the Ho-Chunk Nation act beyond the scope of their authority.  See HCN Const. Art. XII, § 2.  If they do so, they may be subject to suit in equity for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by the constitution or other applicable laws. Id.  
In the instant case, the defendants argue that the plaintiff does not allege that the General Council has waived sovereign immunity in regards to their claims.  Although the plaintiff individually names each of the defendants, the Amended Complaint is unclear as to whether they are being sued in their official capacity, or whether they acted beyond the scope of their official duties. The Court gave the plaintiff thirty days to amend her Complaint to clarify the nature of the action and to specify whether the defendants were being sued individually or in their official capacities, but these deficiencies were not corrected wholly in the Amended Complaint.  LPER, Apr. 17, 2013, 10:12:47 a.m. CDT.  If the Amended Complaint is directed at defendants in their official capacity, the plaintiff has failed to defeat the barrier of sovereign immunity.  Sovereign immunity extends to the GCA, as it is an agency of the General Council whom the Ho-Chunk Nation has granted all inherent sovereign powers. HCN Const. Art. IV, § 1.  The GCA has not waived its sovereign immunity in this case. 
 The ERA does include a limited waiver of sovereign immunity. ERA § 5.35. This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation. Id. at § 5.35(d).  However, the defendants claim that the plaintiff was never actually an “employee,” but was a volunteer. See Answer (Dec. 17, 2012) at 4.  Thus, the ERA would not apply to her.  Furthermore, even if the Court were to construe that the plaintiff was an employee, limited term employees are not regular employees eligible to use the Administrative Review Procedure found in the ERA. ERA § 5.7(o)(6).
The Ho-Chunk Nation permits suit against officials or employees of the Nation who act beyond the scope of their authority, but only in equity. HCN Const. Art. IV, § 2.  In order to receive relief, a plaintiff must overcome the substantial hurdle of proving that an official or employee acted beyond his or her powers.  When successful, a party may obtain a remedy “in the nature of prospective forward relief, not damages to punish the defendant . . . for . . . past wrongs.”  Hope B. Smith v. Ho-Chunk Nation, SU 03-08 (HCN S. Ct., Dec. 8, 2003) at 11; see also Robert A. Mudd v. HCN Legislature:  Elliot Garvin et al., SU 03-02 (HCN S. Ct., Apr. 8, 2003) at 6 n.2.  Therefore a suit may be brought for declaratory and non-monetary injunctive relief.     Timothy G. Whiteagle et al. v. Alvin Cloud, Chairman of the Gen. Council of Oct. 11, 2003, in his official capacity, et al., SU 04-06 (HCN S. Ct., Jan. 3, 2005) at 6.   But, the plaintiff has requested monetary and punitive damages, not declaratory or non-monetary relief.

Furthermore, the Amended Complaint does not successfully allege that the defendants have acted beyond the scope of their duties. The plaintiff alleges that each of the defendants acted outside the scope of the GCA by reviewing hiring and firing of personnel and entering into legal contract. However, the General Council Branch delegated authority to the GCA to select, hire, manage and supervise General Council Branch personnel to accomplish the tasks mandated by General Council. HCN Const. Art. IV, § 3g.
  The General Council Bylaws also state that the GCA shall have authority as delegated through the General Council to select and hire GCA employees in accordance with the laws of the Ho-Chunk Nation. Ho-Chunk Nation General Council Agency Bylaws, Art. 4 § 5C.  Therefore, the Court finds that the defendants have the defense of sovereign immunity that has not been waived or defeated by the plaintiff. 
3. Counterclaims
Article VII of the Constitution addresses the powers delegated by the General Council to the Judiciary Branch.  In relevant part, Section 5 Jurisdiction of the Judiciary states:

a. The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party. Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court. This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation's sovereign immunity. 

b. The Supreme Court shall have appellate jurisdiction over any case on appeal from the Trial Court. 
The defendants asserted counterclaims against the plaintiff and filed a third party complaint for violations of the Codes of Ethics, Procurement, and the Constitution of the Ho-Chunk Nation.  However, the Court is not convinced that the GCA has the authority to bring suit against these individuals.  The General Council retains the power to set policy for the Nation and to review and reverse actions of the legislature, HCN Const. Art. IV, § 3, but the Constitution does not specifically give the General Council authority to bring suit against individual members.  In fact, the General Council is specifically barred from reviewing actions relating to the hiring or firing of personnel. HCN Const. Art. IV, § 4.  The Court notes that the plaintiff uses this language to show that the General Council does not have the power to hire and fire personnel, but points out that the language bars reviewing hiring and firing of personnel, not hiring and firing directly.   Here, the counterclaims for defamation and conspiracy to commit fraud and theft of tribal property, and the third party complaint for defamation, conspiracy to commit fraud and theft of tribal property, breach of fiduciary duty, and misrepresentation all stem from the firing of the plaintiff and third party, Pine Giroux.  Thus, they relate to the reviewing of hiring and firing specifically barred by the Ho-Chunk Nation Constitution. 
Additionally, since the Court decides to dismiss the case-in-chief in this Order, the Court finds that it does not have subject matter jurisdiction over the counterclaims and third party complaint standing on its own. The Court possesses little control over the extent of its subject matter jurisdiction, and it may only hear cases which properly identify a source of law as stated within the Constitution, Art. VII § 5 (a).  Furthermore, since the Court dismisses the plaintiff's action against the members of the GCA, the Court finds no prejudice will result from dismissal of the defendants' counterclaim.  Accordingly, the Court dismisses the counterclaims and third party complaint for lack of subject matter jurisdiction.
Therefore, the Court grants the defendants’ Motion to Dismiss the Amended Complaint for lack of standing and the defendants’ valid defense of sovereign immunity.  The Court must also dismiss the defendants’ counterclaim and third party complaint for lack of subject matter jurisdiction. 

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 20th day of June 2014, nunc pro tunc September 22, 2013,
 by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.





______
Honorable Jo Deen B. Lowe

Chief Trial Court Judge 
� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at http://www.ho-chunknation.com/government/legislature.aspx.


� The General Council adopted General Council Resolution 09-17-05B at its 2005 Annual Meeting, thereby creating the General Council Agency.


� This amendment was not made effective until September 28, 2012 and Melodie was “hired” (although it says “on hold”) on August 13, 2012. 


� Although the Ho-Chunk Nation Supreme Court enacted a Trial Court rule mandating written decisions within a ninety (90) day timeframe, the Court recognizes that the Legislature, specifically requested a written decision within an abbreviated timeframe. In the Matter of Timely Issuance of Decisions, Admin. Rule 2005-01 (HCN S. Ct., Apr. 9, 2005). The presiding judge extends her sincerest apologies to the parties for the failure of the Court to enter decision in this matter within a ninety (90) day time frame. This regrettable situation is a result of a series of personal and medical necessity-based limitations. 
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