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IN THE 

HO-CHUNK NATION TRIAL COURT

	In the Interest of Adult Incompetent:  O.S.R., DOB 05/14/68, 
              Petitioner,

 v.
HCN Office of Tribal Enrollment and HCN Children and Family Services,
              Respondent. 
	
	Case No.:  CV 97-117



ORDER

(Conditional Dismissal)

INTRODUCTION

On August 19, 2014 the Court convened a Status/Motion Hearing.  Respondents had filed a Motion to Dismiss based on the fact that their research indicates that there is no longer a disability due to incompetence.  The Court must determine whether to dismiss the current ITF matter.  The Court employs the standard enunciated in the Per Capita Distribution Ordinance (hereinafter Per Capita Ordinance), 2 HCC § 12.8c to assess the merit of the petitioner’s requests.
PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in previous judgments.  Order (Granting Motion), CV-97-117 (HCN Tr. Ct., July 17, 2014) at 1-2; Order (Removing Protective Payee; Joining CFS), CV 97-117 (HCN Tr. Ct. July 02, 2014) at 1-2.  The Court convened a Status/Motion Hearing on August 19, 2014 at 2:00 p.m. CDT. Present were Attorneys Erik Shircel for HCN Children and Family Services and Heidi Arbuckle; HCN Adult Prevention Social Worker; Attorney Bryan Van Stippen, Ho-Chunk Nation Department of Justice for the Office of Tribal Enrollment; and Ho-Chunk Nation Department of Justice Paralegal Sue Thompson.  O.S.R. participated in the hearing by telephone.  

APPLICABLE LAW

CONSTITUTION OF THE HO-cHUNK NATION

Art. VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.
Per Capita Distribution Ordinance, 2 HCC § 12
Subsec. 8.
Minors and Other Legal Incompetents.

a.
The interests of minors and other legally incompetent Members, otherwise entitled to receive per capita payments, shall, in lieu of payments to such minor or incompetent Member, be disbursed to a Children's Trust Fund which shall establish a formal irrevocable legal structure for such CTFs approved by the Legislature as soon after passage of this Ordinance as shall be practical, with any amounts currently held by the Nation for passage for the benefit of minor or legally incompetent Members, and all additions thereto pending approval and establishment of such formal irrevocable structure, to be held in an account for the benefit of each such Member-beneficiary under the supervision of the Trial Court of the Nation.  Trust assets of such CTFs shall be invested in a reasonable and prudent manner, which protects the principal and seeks a reasonable return.

c.
Funds in the CTF of a minor or legally incompetent Member may be available for the benefit of a beneficiary's health, education, and welfare when the needs of such person are not being met from other Tribal funds or other state or federal public entitlement programs, and upon a finding of special need by the Ho-Chunk Nation Trial Court.  In order to request such funds, the following provisions apply:


(1)
A written request must be submitted to the Trial Court by the beneficiary's parent or legal guardian detailing the purpose and needs for such funds.


(2)
The parent or legal guardian shall maintain records and account to the Trial Court in sufficient detail to demonstrate that the funds disbursed were expended as required by this Ordinance and any other applicable federal law.


(3)
Any other standards, procedures, and conditions that may be subsequently adopted by the Legislature consistent with any applicable federal law shall be met.
Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process.

(C) Methods of Service of Process.


(3) After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address.  Therefore, each party to an action has an affirmative duty to notify the Court, and all other parties, of a change in address within ten (10) calendar days of such change.

Rule 18.
Types of Motions. 

Motions are requests directed to the Court and must be in writing except for those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.

Rule 19.
Filing and Responding to Motions.

(A) Motion.  Motions may be filed by a party with any pleading or at any time after their first pleading has been filed.  A copy of all written Motions shall be delivered or mailed to other parties at least five (5) calendar days before the time specified for a hearing on the Motion.  A Response to a written Motion must be filed at least one day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The Court incorporates by reference certain findings of fact enumerated in an earlier decision.  Order (Mot. Granted), CV 97-117 (HCN Tr. Ct., July 17, 2014) at 5-6, nos. 2, 3, 5, 8.

2.
O.S.R., DOB 05-04-1968 is an enrolled member of the Ho-Chunk Nation and has been institutionalized pursuant to the Order, dated January 31, 1992, Judge Earl W. Schmidt, Circuit Court Judge, Shawano County, Wisconsin.  Judge Schmidt committed O.S.R. based on the fact that he was adjudged not guilty by reason of mental disease of defect at the time of the commission of the offenses charged, under Wis. Stat. §971.17 and he was to be detained for sixteen and one half years (16 ½) or until discharged in accordance with the law, or until further order of the Court. Motion to Dismiss, CV 97-117 (HCN Tr. Ct., August 4, 2014); Admin. Record.  
3.
The Respondents submitted clear and convincing evidence supporting the basis for the motion to dismiss this action, i.e., that O.S.R. is no longer deemed to be incompetent by virtue of his having served the sixteen and one-half years as ordered by Judge Earl W. Schmidt.  However, he remains in treatment in accordance with § 980.05, 980.06, and 980.065 Wis. Stat.  by virtue of the Orders of the Honorable Thomas Grover, Shawano County Circuit Judge, dated November 17, 2009. Admin. Record. 
4.
O.S.R. remains institutionalized at the Sand Ridge Secure Treatment Center, located at 111, North Road, P.O. Box 700, Mauston, WI 53948.  His civil commitment and treatment is ongoing and his status is reviewed in accordance with the laws of the State of Wisconsin.  He will remain in a secured treatment facility until is it found that O.S.R. is no longer a “sexually violent person”.  He can exercise his rights, and play a role in his treatment.  Admin. Record.; Motion to Dismiss at 2.
5.
O.S.R. stipulates to the accuracy of the Motion to Dismiss filed by Respondents and agrees with it.  Motion Hr’g (LPER Aug. 19, 2014, 02:02:22 p.m. CDT). 
6.
Attorney Shircel advised the Court that CFS had reviewed the possibilities of pursuing and adult at risk petition, or an adult guardianship petition.  Neither appear to be appropriate.  O.S.R. remains in the institution, pursuant to Wis. Stats. 980.  He is not incompetent.  Id., 02:01:41 p.m. CDT.
7.
The Court requested CFS to address the issues of practicality to permit O.S.R. to access the trust funds.  Attorney Shircel advised that Social Worker Arbuckle has met with O.S.R.  CFS plans to establish a conservatorship through Juneau County Circuit Court. Id., 02:06:12 p.m. CDT.

8.
Attorney Shircel advised that O.S.R will be required to sign the documents necessary to seek a conservatorship.  Id., 02:07:10 p.m. CDT.
9.
A conservatorship will require an annual accounting, and was recommended over a power of attorney by CFS.  Id., 02:06:12 p.m. CDT.
10.  
O.S.R. advised that he had no immediate unmet needs.  Id., 02:07:52 p.m. CDT.
11.
O.S.R was advised that trust funds are currently held in two separate accounts. Id., 2:09:02 p.m. CDT.

12.
CFS has the duty to show that the effort to establish a conservatorship or other appropriate means to allow O.S.R. access to the per capita distribution funds is moving forward and can do so by filing a status report.  The Court expects the report within thirty days. Id., 02:22:44 p.m. CDT. 

DECISION

Incompetent tribal members are afforded access to per capita funds so that they may enjoy an improved quality of life. HCN Per Capita Distribution Ordinance, 2 HCC §12, Subsec. 8 a, c.  Where there has been a change of circumstance such that there is no longer a basis for incompetency the Court must look to the relevant facts and apply them to the law.   Here a court of competent jurisdiction made the initial determination that O.S.R. was bound to be a ward of the State of Wisconsin for a period of sixteen and one-half years due to mental disease or defect.  Accordingly this determination was given full faith and credit when the Nation’s Trial Court reviewed the request that the per capita funds of O.S.R. be released to him.  The record in this matter includes a long and storied history of requests made and requests granted or denied pursuant to the applicable law relating to the Nation’s per capita distributions to individual incompetent tribal members.   HCN Per Capita Distribution Ordinance, 2 HCC §12, Subsec. 8 a, c.  
However, the Court recognizes that sixteen and one-half years have lapsed since the determination made in Shawano County. Being that the initial decision determined that the ward was not guilty by reason of mental disease for sixteen and one half years, the Court recognizes and enforces the foreign judgment out of due respect to its state counterpart and honors that the ward is no longer deemed incompetent.  See In the Interest of J.C., DOB 09/06/1962, by Shutter Guardianship, Inc. v. Ho-Chunk Nation Office of Tribal Enrollment, CV 11-58 (HCN Tr. Ct., Aug. 19, 2014).
There are ongoing concerns as to whether O.S.R. still requires assistance in the management of funds.  The historical record shows that others were taking financial advantage of the kindness or vulnerabilities of O.S.R.  When questioned at the Motion Hearing, neither he, nor Respondents were knowledgeable concerning the limitations on his access to the funds during his civil commitment.  
The Court seeks to ensure that an adult previously deemed incompetent for purposes of the HCN Per Capita Distribution Ordinance, 2 HCC §12, has access to the per capita funds where he remains in treatment based on a civil commitment and is a ward of the State of Wisconsin.   It has requested the Ho-Chunk Nation CFS to provide additional information and assistance to the parties concerning the establishment of a conservatorship or other arrangement that will allow the tribal member to benefit from the distribution of the per capita funds.  This Court did not want to release a lump sum payment without the knowledge that appropriate checks and balances are in place given the factual circumstances of the Petitioner. 

Despite these concerns, the Court must dismiss the action, and will conditionally release the per capita funds of O.S.R. once CFS provides assurance as stated in the hearing on this matter.  The Court has withheld action in this case, based on information from then Department of Justice Attorney Bryan Van Stippen that an effort was ongoing to establish a conservatorship for O.S.R.  The Court has not been provided with an update and this matter has continued well beyond the time anticipated for a response.  

The Court directs the appropriate Department of Justice attorney, successor to this case, to conscientiously provide the information to the Court regarding the conservatorship, or the status of implementing a means to assure that this tribal member in treatment has access to his per capita funds on or before March 20, 2015.  
Any party may request a Status Hearing due to a change in circumstances.  Each party has an affirmative obligation to alert the Court of any change in address.  The Court shall presume proper service of process to have occurred if it utilizes the most recent address available in the court record. 
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 27th day of February 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
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