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IN THE 
HO-CHUNK NATION TRIAL COURT
													

	[bookmark: Parties]Valerie R. Kempen,
             Plaintiff,

v.

Bridgette Schulz, in her official capacity as chairperson of the Ho-Chunk Nation Election Board and the Ho-Chunk Nation Election Board,
             Defendant.
	
	[bookmark: CaseNumber]


Case No.:  CV 15-03



													

MINUTE ORDER
(Enjoining Legislative Election)
													

[bookmark: _GoBack]This case arises out of Plaintiff’s challenge after the Election Board refused to certify her Official Nomination Petition because of what this Court finds are two technical deficiencies.  The result of the denial was to leave Ms. Kempen’s name off of the District 4, Seat 1 ballot.  The first technicality had to do with the fact that her daughter signed the Petition using her married name; however she is identified on by the Office of Enrollment by her maiden name.  The second had to do with the fact that one eligible voter placed her zip code in the box to identify her district.  There is no dispute that these voters are Ho-Chunk members and that they otherwise are eligible voters.  The Court finds that the Official Nomination Petition is in substantial compliance and that denying Ms. Kempen the opportunity to be on the ballot would be denying her on the basis of a technicality in violation of Ho-Chunk Law.  2 HCC § 6.2.  As described below, the Court therefore provides injunctive relief to Ms. Kempen.
The Court notes that the Defendants objected based on timeliness and perceived failure to abide by Ho-Chunk Nation law.
THE HO-CHUNK NATION TRIAL COURT FINDS:
The CONSTITUTION expressly provides the Court with the authority to grant injunctive relief.  CONST., ART. VII, § 6(a).  Additionally, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate. Ho-Chunk Nation Rules of Civil Procedure, Rule 53. The Court finds it necessary to employ this constitutional power in order to avoid issues like justiciability and mootness. The Court uses a well-established standard for granting injunctive relief.  The moving party must demonstrate that "(1) no adequate remedy [exists] at law; (2) the threatened injury to the petitioner outweighs the harm of the injunction; (3) the petitioner has a reasonable likelihood of success on the merits[;] and (4) granting the injunction serves the public interest."  HCN Election Bd. et al. v. Aurelia L. Hopinkah, SU 98-08 (HCN S. Ct., Apr. 7, 1998) at 8.   The first prong, no adequate remedy at law, requires the Court to determine if the plaintiff can reasonably be compensated by money damages.  If so, then they have an adequate remedy at law and the injunction will be denied.  Here money damages cannot compensate the plaintiff.  The relief sought by the plaintiff is to be put on the ballot as a candidate for the Legislature in District 4.   The Court finds that an award of money damages, even if it could be granted, would not compensate the plaintiff.  
The second prong requires that the threatened injury to the plaintiff outweighs the harm of the injunction.  Should the February 28, 2015 Primary Election go forward, the plaintiff will not appear on the election ballots.  It would be a grave harm if the plaintiff’s seat was later filled, and it was determined that the actions of the Election Board were improper.  If the Court does not grant the injunction, the Primary Election will take place as scheduled on February 28, 2015. Financial and human resources to conduct a special election would be expended. The Court finds that the threatened harm to plaintiff outweighs the harm of issuing the injunction.  
The third prong questions whether the plaintiff has a reasonable likelihood of success on the merits.  The Court has reviewed the record, and heard testimony and has determined that the signatures that were not approved by the Election Board, namely the entries of Jeanette Decorah and Krystle Howland, were disqualified based upon technicalities. The ELECTION CODE states that, “[t]echnicalities shall not be used to interfere with, delay, or block elections or cause confusion of loss of voter confidence in the election system.” 2 HCC § 6.2.  The entry of Jeanette Decorah included all admittedly correct information except that a zip code was entered instead of a District number.  Ms. Howland is formerly known as Ms. Krystle Kempen.  Therefore, the Court finds that the plaintiff has a reasonable likelihood of success on the merits.  
The last prong addresses whether issuing the injunction serves the public interest. The Constitutional scheme gives all Ho-Chunk electors a right to challenge an election.  Furthermore, the ELECTION CODE clearly gives candidates the rights to appeal the eligibility determination of the Election Board to the Trial Court. This serves the public good by insuring that those who meet the requirements of the ELECTION CODE are able to run as candidates for election in the Ho-Chunk Nation.  Additionally, it ensures that elections are conducted in a fair and impartial manner.  The Court finds that the four (4) prongs of the preliminary injunction test has been satisfied.  Therefore, upon its own determination of appropriate relief and the oral motion of the plaintiff, the Court grants the request for a preliminary injunction. 

THE COURT HEREBY DETERMINES:

That the defendants’ Motion to Dismiss is denied.  The Court finds that the plaintiff has stated a claim on which relief can be granted.  Through clear and convincing evidence, she has demonstrated that the Election Board’s determination to deny her candidacy was contrary to the ELECTION CODE.   Although the plaintiff has requested some forms of relief that are not available to her under the CONSTITUTION and the ELECTION CODE, such as money damages, her request to be placed on the ballot and her subsequent oral motion to enjoin the election are available under the law.   ADDITIONALLY, the Court finds the plaintiff’s Complaint to be timely, as it was filed on February 17, 2015.  This is four (4) working days after the Election Board issued their decision denying her administrative appeal, which the Court determines to have been the date of service of the written letter informing her of the denial, February 11, 2015.  See ELECTION CODE § 6.8g(2).  FURTHERMORE, the Court determines that the limited waiver of sovereign immunity contained within the ELECTION CODE applies to this matter, as the plaintiff is clearly and explicitly granted a right to appeal the Election Board’s determination to this Court on the ground that it was inconsistent with the ELECTION CODE.  Id.  The explicit waiver of sovereign immunity included within the ELECTION CODE applies to “Sections 16, 18, and 19.” Id., § 6.28.  Section 18, in part, allows for a waiver of sovereign immunity in cases wherein “the Election Board violated [the] Election Code.”  Id., § 6.18b.  Accordingly, the defendants’ assertion of sovereign immunity fails. 
FINALLY, the District 4, Seat 1 legislative primary election for February 28, 2015 is hereby enjoined.  The Election Board and its representatives shall not certify any official election results for District 4, Seat 1 legislator pursuant to the February 28, 2015 primary election.  Ballots including votes for the District 4, Seat 1 legislative primary election of February 28, 2015 shall remain valid if they are otherwise compliant with the ELECTION CODE and other applicable law.  The Election Board shall schedule and conduct a Special Election for that District 4, Seat 1 legislative election including the plaintiff’s name on all ballots as soon as is practicable.  The Court’s injunction should not be interpreted to stop or enjoin elections relating to any other positions currently on the ballot for the February 28, 2015 primary, including in District 4.  
The Court shall issue a more complete decision to provide its full reasoning, but issues this Minute Order to provide immediate guidance to the parties, as well as an opportunity to appeal to the Ho-Chunk Nation Supreme Court.  This Minute Order constitutes a final judgment for the purposes of an appeal to the Ho-Chunk Nation Supreme Court.  If a party wishes to appeal, their Notice of Appeal shall be filed and served within three (3) calendar days of the entry of judgment, as per the Ho-Chunk Nation Rules of Civil Procedure, Rule 80(A). 
[image: Judiciary Side Label]IT IS SO ORDERED this 25th day of February 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.


[bookmark: Place][image: ]						
Honorable Paul Stenzel
[bookmark: a12]Trial Court Judge Pro Tempore
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