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IN THE 

HO-CHUNK NATION TRIAL COURT

	Karen WhiteEagle            
Petitioner,

v.

Ho-Chunk Nation Insurance Review Commission,
            Respondent. 
	
	Case Nos.:  CV 14-01



ORDER

(Remanding to the Insurance Review Commission)

INTRODUCTION

The Court must determine whether to uphold an adjudicative decision of the Ho-Chunk Nation Insurance Review Commission (hereinafter, “IRC”).  The petitioner established that the IRC Decision and Order was not based on substantial evidence with respect to its finality, and therefore fails under the applicable standard of review.  Thus, the Court remands the decision for a new determination consistent with this determination.  The analysis and holding of the Court follows below.
PROCEDURAL HISTORY

On January 3, 2014, the Petition for Administrative Review, regarding an IRC Decision & Order issued on December 6, 2014, was filed.  The Court subsequently issued a Scheduling Order.  See Scheduling Order (HCN Tr. Ct., Jan. 9, 2014). On January 16, 2014, the Court received the IRC’s administrative record.  The Initial Brief was filed on February 5, 2015 by the petitioner, who also filed a Reply Brief on March 12, 2014.  On March 19, 2014, the Court received a copy of a letter from the petitioner to the respondent describing failures of service experienced by both parties and suggesting the issuance of a new Scheduling Order as an appropriate remedy; this was followed by a Motion for Issuance of a New Scheduling Order filed by the respondent on April 1, 2014.   Accordingly, the Court issued an Amended Scheduling Order on April 16, 2014.  The petitioner once again filed an Initial Brief on April 25, 2014.  The respondent filed a Response Brief on May 20, 2014, which was followed by the petitioner’s Reply Brief on May 30, 2014.  As the petitioner requested an oral argument in the Initial Brief, the Court scheduled an Oral Argument for November 18, 2014.  Order (Notice of Oral Argument), CV 14-01 (HCN Tr. Ct., Sept. 30, 2014).

The Court convened the Oral Argument at the previously scheduled time of 10:00 a.m., CST on November 18, 2014.  The following parties appeared:  Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Erik Shircel appearing on behalf of the respondent; DOJ Attorney Wendi Huling, also appearing on behalf of the respondent; Attorney William G. Skemp appearing on behalf of the petitioner, who also appeared in person; and Attorney Scott Butler, also appearing on behalf of the petitioner.      

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. III - Organization of the Government

Sec. 3.

Separation of Functions.  No branch of government shall exercise the powers and functions delegated to another branch.

Art. IV - General Council

Sec. 1.

Powers of the General Council.  The People of the Ho-Chunk Nation hereby grant all inherent sovereign powers to the General Council.  All eligible voters of the Ho-Chunk Nation are entitled to participate in General Council.

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.

Article V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(b)
To establish Executive Departments, and to delegate legislative powers to the Executive branch to be administered by such Departments, in accordance with the law; any Department established by the Legislature shall be administered by the Executive; the Legislature reserves the power to review any action taken by virtue of such delegated power;

Article VI - Executive

Sec. 2.

Powers of the President.  The President shall have the power:
(d)
To administer all Departments, boards, and committees created by the Legislature;

(l)
To execute, administer, and enforce the laws of the Ho-Chunk Nation necessary to exercise all powers delegated by the General Council and the Legislature, including but not limited to the foregoing list of powers.
Article VII - Judiciary  

Sec. 4.

Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary.  The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

Sec. 5.
 
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
Sec. 7.

Powers of the Supreme Court.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

HO-CHUNK INSURANCE REVIEW COMMISSION ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 13
1. Authority.
a. Article V, Section 2(a) of the Ho-Chunk Nation Constitution (“Constitution”)

grants the Legislature the power to make laws, including codes, ordinances, resolutions,

and statutes.

b. Article V, Section 2(f) of the Constitution grants the Legislature the power to set

the salaries, terms and conditions of employment for all government personnel.

c. The Legislature established the Ho-Chunk Insurance Review Commission on April

21, 1997.

d. The Employment Relations Act (6 HCC § 5) provides for Tribal employee health

and worker's compensation benefits and provides for an appeal process by an Insurance

Review Commission to review benefit denials.

2. Purpose. This Act establishes and organizes the Ho-Chunk Nation Insurance Review

Commission (Commission).

3. Mission. The Insurance Review Commission shall hear appeals on Ho-Chunk

Nation’s employee benefit insurance plan(s) decisions relating to employment.

4. Powers. The Commission shall have the power to review and render a final decision

on all insurance claims. Such decision shall be available for the benefit of employees

who have been denied benefits under Ho-Chunk Nation insurance plans. The Insurance

Review Commission decisions shall be final subject to review by the Ho-Chunk Nation

Trial Court. A party seeking review of a final decision by the Ho-Chunk Nation Trial

Court must file a request with the Court within thirty (30) days of the issuance of the final

decision.

5. Scope. The Commission shall hear appeals for the following insurance plans.

a. Worker’s Compensation Plan.

b.   Health insurance, to include dental, eye care, and prescription drugs.

6. Insurance Review Commission.

a. Membership.

(1) The Commission shall be composed of four (4) Commissioners who are

appointed by the Ho-Chunk Nation Legislature.

(2) The tenure of the Commission shall be at the pleasure of the Ho-Chunk

Nation Legislature.

b. Presiding Commissioner. The Commission shall select one of the four (4)

Commissioners to preside over such hearings and to render the decision and the opinion

of the Commission. Such Commissioner shall be considered the Presiding

Commissioner. The Presiding Commissioner shall make all evidentiary rulings.

c. Removal.

(1) The Ho-Chunk Legislature, at the recommendation of the Commission, may

remove a Commissioner for malfeasance, dereliction, or neglect of duty, by a two-thirds (2/3) majority vote at a regular meeting, provided that the member of the Commission subject to removal is informed of the charges and given an opportunity to respond.

(2) Grounds for removal of a member of the Commission shall include, but are

not limited to, the following:

(a) Conviction of any felony in tribal, county, state or federal court.

(b) Willful and persistent misconduct reflecting on the dignity and integrity of the Commission.

(c) Failure to comply with the Ho-Chunk Constitution, the Code of Ethics Act (2 HCC § 1) and other applicable laws.

(d) Unexcused absence from three (3) regular or special meetings of the

Commission.

(e) Misappropriation of funds.

d. Compensation and Funding.

(1) Commissioners shall be compensated for their service and reimbursed for any

reasonable and documented actual expenses, such as mileage, incurred in connection with the performance of their duties and responsibilities, as determined by the Commission, in accordance with the policies of the Ho-Chunk Nation's Finance Manual (Section 27).

(2) The compensation of the Commissioners, personnel and administrative costs

of the Commission shall come from the Legislature through the Ho-Chunk Department of Personnel.
7. Authority and Procedures.
a. The Commission shall have the authority to require corrective action deemed

necessary for the Nation to be in compliance with the requirements of the Employment Relations Act (6 HCC § 5) and the appropriate Nation health benefit plans.
b. The Commission shall determine the powers and responsibilities of the personnel

needed to carry out the purpose of the Commission.
c. The Commission shall establish and implement consistent equitable procedures for

the Commission to follow in hearing insurance plan appeals.
d. The Commission shall provide notice to Tribal employees. Such notification shall

be deemed accomplished with the enactment of this Act and its publication on the

Legislature's internet web site.
e. Recusal of Commissioners.
(1) The Commission shall determine whether a conflict of interest exists between a member of the Commission and a participant in a matter pending before the Commission. Such determination shall be made according to relevant Ho-Chunk Nation law.
(2) If the Commission determines that one of its members has conflict of interest, that member shall be disqualified from participating in the matter pending before the Commission.
f.  The Commission shall accept written Appeals from Tribal employees who follow

the procedures of the Commission herein listed. An Appeal shall be considered only

when the following occur.
(1) Exhaustion of all administrative reconsideration.
(2) All Commission forms are filed, which shall include the following:
(a) Complete name and current address of the employee.

(b) Identification of the insurance plan.

(c) Date of injury or illness.

(d) Nature of injury or illness.

(e) Place of employment.

(f) List of witnesses.

(g) Summation of appealable issue.
(3) The claimant must sign the petition.
(4) The request must be filed in the Department of Personnel or its agent.
(5) All of the above must be completed within ninety (90) days of receipt of the appeal.
(6) After the receipt of a timely petition, the Department of Personnel or its agent shall issue and mail a copy of the petition to the Presiding Commissioner.
(7) Within ninety (90) days of filing such a petition, the Department of Personnel or its agent shall mail, by certified mail, notification to the claimant the time, date, and location of the Insurance Appeal Hearing. Failure to appear shall result in a denial of the claim.

8. Hearings.
a. Commission Hearings are not subject to the Nation's Open Meetings Act (2 HCC §

2).
b. Quorum. Three (3) appointed Commissioners must be present to constitute a

quorum for all Hearings.
9. Commission Decisions.
a. In its review of insurance plan decisions, the Commission shall review the entire

record and take into consideration the findings and conclusions of the Insurance Plan

determinations.
b. The Commission may issue an oral decision at the hearing, but shall confirm the

oral decision with a written decision. The written decision shall be issued within ten (10)

days and shall contain the reason(s) behind the Commission decision. All interested

parties shall be notified if the Commission decision within ten (10) days of the written

decision.

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

58. 
Medical Benefits. 
This Plan will pay the cost of all reasonable and necessary first aid, medical, surgical and hospital services incurred by the employee as direct result of a Compensable Bodily Injury subject to the following restrictions.

a. Once an employee has made a second visit to a physician, that physician is the employee’s Primary Physician under the Plan. After this second visit, the employee may not change Primary Physician without the approval of the Administrator or the Nation. The Nation reserves the right to require care to be provided by a provider with whom the Nation has a preferred or discount arrangement.

b. This Plan will pay hospital and related charges only for services ordered by the Primary or Referral Physician.

c. This Plan will pay the reasonable and necessary medical costs and the cost of medicines and supplies and equipment of a therapeutic nature to treat the Bodily Injury only if ordered by the Primary or Referral Physician.

d. This Plan will pay surgical charges only if the surgery is done an emergency basis or if it has been previously approved by the Administrator or the Employer. The Administrator or the Employer may require a second opinion before approving any surgical procedure.

e. This Plan will reimburse the employee for the reasonable cost of mileage and other related expense necessarily incurred to obtain medical treatment other than the cost of childcare. The mileage reimbursement rate shall be that rate as established by the State of Wisconsin for worker's compensation purposes.

f. If the employee unreasonably fails to appear for a scheduled Independent Medical Examination, the responsibility of the Employer for payment under this Plan of medical expenses incurred after the scheduled date of that Examination ceases. Likewise, the Employer’s responsibility for payment of all other benefits accruing under this Plan ceases immediately upon that failure to appear.

g. The Administrator or the Nation may contract for the services of a rehabilitation consultant to assist the employee in rehabilitation and return to work efforts. If the employee fails to cooperate in rehabilitation efforts the responsibility of the Employer for payment of all benefits and medical expenses under this Plan will cease.
h. The employee must provide written authorization for present and past medical records when requested by the Administrator or the Nation. If the employee fails to provide authorization within 20 days of a written request to do so, the responsibility of the Employer for payment of all benefits and medical expenses under this Plan will cease.

i. When the employee has reached his or her end of healing, payments for medical costs will cease.
65. 
Appeals.  
The Ho-Chunk Nation will establish an Insurance Review Commission to hear any issues and make any necessary final determination relative to the Compensability of Bodily Injury, medical care of charges, extent of Disability, Dependency, or other issues that may arise under this Plan. 
a. The Commission will consider evidence, hear witnesses, and receive exhibits in keeping with its goal of making a just final determination.  

b. The Commission shall not consider any information that has not been provided to the Nation’s Insurance Department at least 15 day prior to the Commission has [sic] scheduled a Hearing. 

c. The Commission will weigh the evidence, testimony of witnesses and exhibits and will makes its decision on the basis of the preponderance of evidence and credibility of the evidence and witnesses. 

d. The burden of proof in any hearing before the Commission will on the employee or Dependents. 

e. The employee or Dependents may have legal representation at nay hearing before the Commission.  The cost of presentation will be borne by the employee or Dependents.

f. Any employee or Dependent who disagrees with the determination made by the Administrator may request in writing a hearing before the Commission.  The Appeal of Insurance Denial Form must be signed, witnessed and returned within 30 days of the date on the denial.  

g. The matter will be schedule for a hearing before the full Commission within 90 days of receipt of the request for a hearing from the employee or Dependents.  The employee or Dependents may request an extension of up to 90 days, which must be granted by the Commission. 

h. Any decision of the Commission must have the concurrence of the majority of the Commission members to have legal effect.  All decisions of the Commission are final. 

i. A Commission decision must be issued in writing and copes must be mailed to all interested parties.  The decision need not recite nor review the evidence or testimony nor need compare the merits of the evidence or testimony of the opposing parties.  The decision need only set out the final determination of the Commission on all issues before it.  

j. The Department of Personnel shall maintain a file of all Commission decisions. 
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 63. Judicial Review of Administrative Adjudication. 

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided. 

1. The following laws provide for filing within thirty (30) days: 

a. EMPLOYMENT RELATIONS ACT OF 2004 

b. HO-CHUNK INSURANCE REVIEW COMMISSION ESTABLISHMENT AND 

ORGANIZATION ACT 

c. HO-CHUNK NATION TRIBAL EMPLOYMENT RIGHTS ORDINANCE 

2. The following laws provide for filing within forty-five (45) days: 

a. GAMING ORDINANCE 

3. The following laws provide for filing within one hundred eighty (180) days: 

a. TRIBAL ENROLLMENT AND MEMBERSHIP ACT 

(B)  The Petition for Administrative Review shall identify the petitioner making the request by name and address.  The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e. reason or grounds for appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable.  The statement should include the complete procedural history of the proceedings below.  The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.  
(C) The petitioner shall file copies of the Petition for Administrative Review upon all parties to the action.  The petitioner shall promptly file Certificate of Service with the Court. 

(D) The commission or board, designated as respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception: 

1. The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board: 

a. Excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or

b. Failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing. 

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief, unless the petitioner has sought an evidentiary modification pursuant to HCN R. Civ. P. 63(D)(1)(a-b).  The respondent shall have thirty (30) calendar days after filing of the brief within which to file a Response Brief.  After filing of respondent’s Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days. 
(F) The administrative record shall consist of evidence presented to the agency, including but not limited to:

1. Admitted exhibits, including an explanation for refusing any offered exhibits, 

2. A transcript of the proceedings, which may be in digital or other electronically recorded format, sufficiently clear so that the Court may determine what transpired in the proceedings, 

3. Any other material relied on by the agency in making its determination; and/or

4. Any supplemental evidence received pursuant to HCN R. Civ. P. 63(D)(1)(a-b). 

(G)  At the discretion of the Court, the Court may require an oral argument.  The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be address in oral argument, and such other matters as may be necessary.  An order entitled, “Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument. 

(H)  The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.  
(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception: 

a. The Employment Relations Act of 2004 mandates that the court may only set aside or modify a board decision if it was arbitrary and capricious.  

(J) The Court maintains discretion to grant continuances upon a showing of good cause. 

(K)  The Court shall issue a final written decision within ninety (90) calendar days after the conclusion of oral argument.  If not oral argument is held, the timeframe for issuance of a decision begins after the expiration of time to file a Response Brief or Reply Brief, whichever is longer. 
(L) Either part may appeal the Trial Court’s decision to the Supreme Court. 
FINDINGS OF FACT

1.
The parties received proper notice of the April 16, 2014 Scheduling Order and complied with its provisions. 

2.
The petitioner, Karen WhiteEagle resides at 509 Ridge Street, Baraboo, WI 53913.  The petitioner was employed by the Ho-Chunk Gaming Wisconsin Dells Hotel as a Front Desk Manager. 

3.
The respondent, the IRC, is located on trust lands at the HCN Executive Office Building, W9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615.  The IRC is a statutorily created administrative agency charged with hearing appeals regarding Ho-Chunk Nation (hereinafter HCN) employee benefit insurance plans relating to employment. Ho-Chunk Insurance Review Commission Establishment and Organization Act (hereinafter IRC Establishment Act), 1 HCC § 13. 
4.
On June 9, 2012, the petitioner suffered from an injury while on a work break.  The injury was reported on that same day.  Administrative Record at 11-13.
5.
The petitioner’s claim was initially denied on June 18, 2012.  Id. at 2, 30-31.  On May 3, 2013, the petitioner, acting through counsel, appealed the denial of liability.  Id. at 9.
6.
On November 22, 2013, the IRC heard the petitioner’s administrative appeal.  Decision and Order, Dec. 6, 2013.  The IRC issued a written decision approving the petitioner’s claim on December 6, 2013.  Id.  The Decision and Order additionally stated that “Monetary claim is payable to the proper entities with no further financial responsibility.”  Id.
DECISION

The Constitution demarcates the spheres occupied by the co-equal branches of government.  The General Council, i.e., the People, delegated distinct powers to each branch, while retaining certain powers itself.  Const., Art. IV, §§ 1-2.  However, these spheres of authority are not preserved inviolate, and an incursion by one branch into the sphere of another may permissibly occur without posing a constitutional problem.  See Regina K. Baldwin et al. v. Ho-Chunk Nation et al., CV 01-16, -19, -21 (HCN Tr. Ct., Jan. 9, 2002) at 25.  For example, the Executive Branch, acting through the President, may promulgate Executive Orders that carry the force of law within his or her administration.  See, e.g., David Abangan v. HCN Dep't of Bus., CV 01-08 (HCN Tr. Ct., July 16, 2003) at 20-22, but cf., Const. Art. V, § 2(a).  The Executive Branch, acting through the DOJ, may issue Attorney General Opinions that offer interpretations of the law, which serve to guide the administration.  See, e.g., Timothy G. Whiteagle et al. v. Alvin Cloud, Chair of the Gen. Council, CV 04-04 (HCN Tr. Ct., Aug. 5, 2004) at 17 n.9, aff'd, SU 04-06 (HCN S. Ct., Jan. 3, 2005), but cf., Const. Art. VII, § 4.  The Legislative Branch may enact laws that contain quasi-procedural rules.  See, e.g., Ho-Chunk Nation v. Bank of Am., N.A., CV 02-93 (HCN Tr. Ct., Jan. 30, 2006) at 25-27, 31; Bonnie Smith v. Ho-Chunk Nation Gaming Comm’n, CV 01-02 (HCN Tr. Ct., Feb. 27, 2001), aff’d, SU 01-02 (HCN S. Ct., June 15, 2001), but cf., Const. Art. VII, § 7(b).  The Judicial Branch, acting through the Ho-Chunk Nation Traditional Court, may articulate binding law in the form of hocąk tradition and custom.  See, e.g., Dorothy G. Decorah v. Kim L. Whitegull, CV 02-17 (HCN Tr. Ct., Mar. 1, 2002) at 5-6; Ho-Chunk Nation v. Ross Olsen, CV 99-81(HCN Tr. Ct., Sept. 18, 2000) at 13-14, but cf., Const. Art. V, § 2(a).
In contrast to the above examples, the instant case involves one branch's delegation of authority to another, which at first glance seems to intrude into the province of a third branch.  Nonetheless, the delegation of authority does not offend the separation of powers principle, and equates with the federal administrative agency model.  Const., Art. III, § 3; see also generally Baldwin, CV 01-16, -19, -21 at 13-18, 21-23.  
The parties do not dispute or argue the Court's standards of review of agency action, and the Court will not repeat the analysis here.  See Baldwin, CV 01-16, -19, -21 at 13-18, 21-23.  Specifically, "[t]he Court shall not set aside or modify any agency decision unless it finds the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law . . ."  Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63 (I).  
The Court now addresses the present matter.  The controversy is limited to the finality of the December 6, 2013 Decision and Order.  Neither party disputes that the petitioner is currently entitled to “$38,722.67 towards medical and mileage and $21,062.91 towards TDD,” and that at the present time she is not entitled to any sum beyond that.  Initial Brief at 3; Response Brief at 2.  Thus, the only finding and determination before the Court is the final clause of the final sentence, “with no further responsibility,” which both parties interpret as precluding future filings related to this injury.  Initial Brief at 3; Response Brief at 3.
The ERA states that the Worker’s Compensation Plan will pay all medical costs “incurred by an employee” caused directly by a workplace injury subject to certain restrictions.  ERA, § 5.58.  The respondent argues that the petitioner is not eligible for further benefits due to a voluntary resignation on December 14, 2012.  Specifically, the respondent argues that upon her resignation, the petitioner was no longer an “employee” under the relevant law.  See Response Brief at 2 and ERA, § 5.56(h).  As only “employees” are eligible for benefits under the law, the petitioner became ineligible for benefits on December 14, 2014.  The petitioner in turn argues the petitioner was involuntarily terminated, that no provision of the ERA states that termination shall cause the end of benefits, and that inferring such a provision would thwart the purpose of the Workers Compensation Scheme.
The Court does not believe the administrative record contains the evidence necessary for it to decide between these positions.  First, and most importantly, there is nothing to indicate that the finality of the IRC’s decision was based on the petitioner’s employment status.  There is no discussion of the petitioner’s employment status at any point within the decision, and nothing in the administrative record beyond the inclusion of an “Employment End Date” in a timeline.  Administrative Record at 2.

Secondly, in order to determine the nature of the petitioner’s end of employment, it would be necessary for the Court to assess whether or not the “Return to Work” section of the ERA applies.  ERA, § 5.59a.  Specifically, if the petitioner established her assertion that she was not yet able to work, the respondent arguably had, or has, the duty to offer “an equivalent position with comparable/wage salary” when the petitioner is released to return to work.  Id.  Conversely, if she was able to work, her absence arguably constituted abandonment of employment.  Id., § 5.29e.  The only evidence available in the Court’s case file relevant to this question is the letter sent by the petitioner on December 11, 2012.
  There are no doctor’s reports or other medical records indicating the petitioner’s inability to resume work.  Although this lack of evidence favors the respondent’s argument to at least some degree, it does so in the context of a record that does not indicate whether or not the issue was contested.  When a question is not addressed or noticed at the administrative level, the Court is reluctant to infer that a lack of evidence in the administrative record indicates a lack of evidence in general.  
This lack of evidence within the administrative record on the question of finality extends beyond the particular question of the petitioner’s end of employment.  The record includes correspondences questioning whether the petitioner’s injury qualified, due to the fact that it occurred on a break.  Administrative Record at 33-36, 41.  However, if the IRC relied on this evidence, it would have denied the entire claim.  The record also contains speculation that the petitioner violated “WC” rules by taking a second job.  Id., at 43-44.  However, the Court fails to see how such information could provide a basis for paying out a substantial claim while barring future claims—again, any determination based on this information suggests a full denial.  Finally, the administrative record includes a doctor’s correspondence and a form entitled “Return to Work Instructions,” both from the day of the injury, which released the petitioner to return to work the next day.  Id. at 20-22.  However, given that approximately six months separates the date of petitioner’s injury from the date on which she was instructed to return to work, the Court shall not infer that this was the basis for the IRC’s determination of finality.
Indeed, even if there was evidence which clearly indicated that the petitioner’s injury was a valid, compensable injury but that one of the factors justifying an end-of-healing also applied, the Court would be reluctant to infer reliance on that evidence absent an indication within the text of the Decision and Order that said evidence formed the basis of said decision.  While the Court employs a deferential standard of review, this standard of review requires that the administrative agency clearly state the evidence it relies on to make its determinations.  The IRC followed this practice with respect to the rest of the Decision and Order, stating that the claim was approved because “[t]he Commission agrees that the testimony given by the Petitioner and attorney Butler was sound and within reasonable limits.”  Decision and Order, Dec. 6, 2013.  Providing even this brief description of the evidentiary basis greatly assists the Court in evaluating the merits of an administrative decision.  Absent that, and particularly in the absence of any evidence within the record clearly supporting the determination of finality, the Court has no choice but to conclude that the IRC’s determination of “no further financial responsibility” is not supported by substantial evidence.  

BASED UPON THE FOREGOING, the Court REMANDS this matter to the IRC for a determination on the finality of the decision and whether or not the petitioner retains any right to file future claims based on the injury in question here.  The IRC shall not address or otherwise revisit the previously approved claims. The Court wishes to emphasize that this decision should not in any way be interpreted to require that the IRC find in favor of the petitioner in a future action or otherwise entitle her to future claims.  Instead, the Court remands as to allow the IRC to use its administrative expertise to judge whether there is substantial evidence supporting one of the factors of Section 58 or 60 relating to the termination of benefits, or, the alternative, that the petitioner retains a right to file for a future claims.
Additionally, in her Reply Brief, the petitioner requests the immediate payment of “$38,722.67 towards medical and mileage and $21,062.91 towards temporary total disability of 63.29 weeks of lost time.”  Reply Brief at 5.  The Court addressed a similar request in Greg Garvin et al. v. Nicole Christopherson, CV 12-46 (HCN Tr. Ct., Apr. 2, 2014).  In that case, the Court noted that the statute was silent on the enforceability of administrative awards pending a judicial appeal.  Id. at 16.  The Court briefly surveyed other statutes allowing for administrative appeals, failing to find a clear trend in either direction.  Id. at 17.  Finally, the Court granted the request for immediate payment, noting that it had clear statutory authority to do so, while the respondent lacked any statutory authority to delay it.  Id. at 17-18.  This matter is similar in every respect save one—the Court is not granted clear authority to directly order payment.  Absent that, the Court shall not at this time order an immediate payment.  However, it advises the parties that absent a written stay or injunction by this Court or, at the least, the administrative agency, there is no readily apparent authority for the non-payment of claims pending appeal.  

The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 16th day of March 2015, nunc pro tunc to February 16, 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
� EMBED Word.Picture.8  ���








� A significant portion of the administrative record is sequentially numbered, but the page marked “1” is the eleventh (11th) page of the administrative record as filed with the Court.  Citations to the record reflect the administrative record as filed with the Court, not the marked page numbers.


� This letter does not appear to have been part of the administrative record, but was submitted in support of the response brief.
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