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IN THE 

HO-CHUNK NATION TRIAL COURT

	Caroline Koukos,

            Petitioner,

v.

Lucy Vargas and Marie Lewis,
            Respondents. 
	
	Case No.:  CV 14-05



ORDER

(Granting Motion to Dismiss)

INTRODUCTION 

The Court must determine whether to grant the respondents’ Motion to Dismiss the Petition for Administrative Review.  The administrative record and pleadings reveal that the petitioner filed the Petition for Administrative Review thirty-six (36) days following the issuance of the Grievance Review Board decision.  Accordingly, the Court dismisses the action as barred by the applicable statute of limitations.
PROCEDURAL HISTORY
The petitioner, Caroline Koukos, initiated the current action by filing a Petition for Administrative Review (hereinafter Petition) with the Court on March 27, 2014.  This matter is appealed from the decision of the Grievance Review Board (hereinafter GRB) in the grievance entitled Caroline Koukos v. Lucy Vargas, Ho-Chunk Nation Social Services Department, GRB – 159.13H/D/HP (GRB, Feb. 19, 2014) (hereinafter GRB Decision).  A copy of the administrative record was filed with the Court on April 1, 2014.  Within the Petition, the petitioner requested to supplement the evidentiary record. See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(D)(1)(a-b).  Accordingly, the Court scheduled an Evidentiary Hearing.  The Court notes that all parties received proper notice of the Evidentiary Hearing as a Notice of Hearing was mailed to the parties on or around April 17, 2014.  On May 1, 2014, the GRB, by and through Attorney William Gardner, filed a Motion to Dismiss Petition for Administrative Review and Memorandum in Support.

The Court convened an Evidentiary Hearing on May 8, 2014 at 1:30 p.m. CDT.  The following parties appeared at the hearing: Attorney Heidi Drobnick, on behalf of the respondents; Attorney William Gardner, on behalf of the GRB; Marie Lewis, respondent; Lucy Vargas, respondent, by telephone; and Greg Johnson, by telephone. Caroline Koukos, petitioner, failed to appear and did not provide the Court with notice explaining her non-attendance. The Court proceeded in the absence of the parties as permitted by Ho-Chunk Nation Rules of Civil Procedure, Rule 44(C). Within the Petition, the petitioner asked to supplement the evidentiary record pursuant to HCN R. Civ. P., Rule 63(D)(1)(a-b).  She did not attach a supplement to the evidentiary record.  Furthermore, the petitioner did not appear at the Evidentiary Hearing to argue her Motion to Supplement, despite proper notice.  Therefore, the Court determined to deny the petitioner’s motion. Evidentiary Hr’g (LPER, May 8, 2014, 1:34:51 p.m. CDT). 
The respondents, by and through Attorney Heidi Drobnick, filed a Motion to Dismiss on May 15, 2014, and correspondingly requested an extension of time to file a Response Brief in this matter should the Court determine to deny the Motion to Dismiss.  Consequently, the Court determined to hold a Motion Hearing so as to grant the respondents the ability to argue the May 1 and May 15, 2014 Motions to Dismiss, and to provide the petitioner the opportunity to offer a response.  See Order (Mot. Hr’g), CV 14-05 (HCN Tr. Ct., May 28, 2014).  A Notice of Hearing was sent to the parties on or around May 28, 2014. 
The Court convened a Motion Hearing on June 17, 2014 at 2:30 p.m. CDT.  The following parties appeared at the hearing: Attorney William Gardner, on behalf of the GRB; and Lay Advocate Betsy Falcon, on behalf of the petitioner.  The respondents and their counsel failed to appear and did not provide the Court with notice explaining their non-attendance.  The Court proceeded in the absence of the parties as permitted by Ho-Chunk Nation Rules of Civil Procedure, Rule 44(C).  At the hearing, the GRB, by and through Attorney Gardner, made an oral motion to be removed as a named party from the instant case and to withdraw the May 1, 2014, Motion to Dismiss.  Hearing no objection from the parties, the Court granted the oral motion.  Mot. Hr’g (June 17, 2014, 02:38:19 p.m. CDT). Furthermore, the petitioner, by and through Lay Advocate Falcon, requested a continuance to allow her additional time to review the case file. Id., 02:35:20 p.m. CDT.  Therefore, the Court determined to grant the request for a continuance.  The Court notes that all parties received proper notice of the Continued Motion Hearing as it was stated in open Court and a Notice of Hearing was sent to the parties on or around June 26, 2014.  

The Court convened a Continued Motion Hearing on July 15, 2014 at 1:30 p.m. CDT.  The following parties appeared at the hearing: Attorney Heidi Drobnick, on behalf of the respondents; and Lay Advocate Betsy Falcon, on behalf of the petitioner. At the hearing, the parties requested a continuance, stating that Ms. Falcon had not received a copy of the May 15, 2014 Motion to Dismiss. Cont. Mot. Hr’g (LPER, July 15, 2014, 01:36:32 p.m. CDT).   Therefore, the Court determined to grant the request for a continuance.  The Court notes that all parties received proper notice of the Motion to Dismiss Hearing as a Notice of Hearing was sent to the parties on or around July 25, 2014.
The Court convened a Motion to Dismiss Hearing on August 6, 2014 at 1:30 p.m. CDT.  The following parties appeared at the hearing: Attorney Heidi Drobnick, on behalf of the respondents; and Lay Advocate Betsy Falcon, on behalf of the petitioner.
APPLICABLE LAW

Employee Relations Act of 2004, 6 HCC § 5
Subsec. 35. 
Judicial Review.
a.
 Waiver of Sovereign Immunity. Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein. This waiver shall be strictly construed. 

b. 
There is no judicial review of employee evaluations or disciplinary actions that do not immediately result in suspension or termination.

c. 
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board. An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.
d.
Relief. 
(1) This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation. 
(2) The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation's laws. Other equitable remedies shall only include: 

(a) an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee; 


(b) the removal of negative references from the employee's personnel file; 


(c) the award of bridged service credit; and 


(d) the restoration of the employee's seniority. 

(3) Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation. Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section.
e. 
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board. Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position. The Trial Court shall not exercise de novo review of Board decisions. The Trial Court may only set aside or modify a Board decision if it was arbitrary and capricious.
Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 
2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

e. Service by Mail. Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) and 5(C)(1)(a)(ii) as stated above.

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 17.
Computation of Time. 

(A) When counting days to meet time limits under these Rules, computation begins on the day after the filing. For example, if a Complaint is filed on the first day of a month and the Answer is due in twenty (20) calendar days, then the date the Answer is due will be the twenty-first day of the month. If the time limit identified in these rules is less than 15 HCN Rules of Civil Procedure (12/17/11 revised) seven (7) calendar days, then Saturdays, Sundays and legal holidays are not counted in the time limit. Legal Holidays are defined as those organized by the Ho-Chunk Nation.

(B) If a time limit concludes on a weekend, legal holiday, or day when the Court is closed due to inclement weather or other unforeseen circumstances, then the time limit falls on the next working day. Computation of time originates with the actual Court filing date or Court file stamped date of the document and not the date the notice or the document is received by the party.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.
Rule 56. 
Dismissal of Action
(A) Voluntary Dismissal. A plaintiff may file a Notice of Dismissal any time prior to the filing of an Answer. The Complaint will be dismissed without prejudice.

(B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for lack of jurisdiction; if there has been no order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests 
(C) Sua Sponte Dismissal. The Court, on its own motion, may move to dismiss an action if there has been no filing or other activity on the record for six (6) months, if a party substantially fails to comply with these rules, or if a party substantially fails to comply with an order of the Court. The Court shall give written Notice to all parties that the action will be dismissed after thirty (30) calendar days unless good cause is shown in writing prior to the end of the thirty (30) day period. No further notice is necessary for the Court to enter a dismissal. 

Rule 57. 
Entry and Filing of Judgment.
All judgments must be signed by the presiding Judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk. A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing. The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk. Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a set rate by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.
(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63. 
Judicial Review of Administrative Adjudication.
(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

1. 
The following laws provide for filing within thirty (30) days:

a.
 EMPLOYMENT RELATIONS ACT OF 2004

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(C) The petitioner shall file copies of the Petition for Administrative Review upon all parties to the action. The petitioner shall promptly file Certificate of Service with the Court.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review. The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception:

1.
The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board:

a. 
excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or
b. 
failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing.

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief, unless the petitioner has sought an evidentiary modification pursuant to HCN R. Civ. P. 63(D)(1)(a-b). The respondent shall have thirty (30) calendar days after filing of the brief within which to file a Response Brief. After filing of respondent’s Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

1. 
If the petitioner alleges one of the conditions stated in HCN R. Civ. P. 63(D)(1)(a-b), then the Court shall convene a hearing to determine whether to include supplemental evidence in the administrative record. The Court shall announce the briefing schedule, which shall resemble the schedule set forth in HCN R. Civ. P. 63(E), in a written decision after the hearing.
(F) The administrative record shall consist of all evidence presented to the agency, including but not limited to:

1. 
admitted exhibits, including an explanation for refusing any offered exhibits,

2.
 a transcript of the proceedings, which may be in digital or other electronically recorded format, sufficiently clear so that the Court may determine what transpired in the proceedings,

3. 
any other material relied on by the agency in making its determination: and/or

4.
 any supplemental evidence received pursuant to HCN R. Civ. P.63(D)(1)(a-b).

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.

(H) The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:

1. 
The EMPLOYMENT RELATIONS ACT OF 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

(J) The Court maintains discretion to grant continuances upon a showing of good cause.

(K) The Court shall issue a final written decision within ninety (90) calendar days after the conclusion of oral argument. If no oral argument is held, the timeframe for issuance of a decision begins after the expiration of time to file a Response Brief or Reply Brief, whichever is longer.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.
DECISION

The Court must determine whether to grant the respondents’ Motion to Dismiss. The Administrative Record reveals that on February 19, 2014, the GRB entered its decision in GRB Case No. 159.13H/D/HP.  In the February 19, 2014 decision, the GRB informed the petitioner of her appeal, explaining:

The Employee Relations Act allows for judicial review of a grievance involving suspension, termination, discrimination or harassment only after the Administrative Review Process has been exhausted.  The ERA further provides that an employee may appeal a Board decision to the Trial Court within 30 calendar days of service of the Board’s decision by mail. 

GRB Decision (Feb. 19, 2014) at 11. 

Thereafter, on March 27, 2014, thirty-six (36) days after the issuance of the GRB decision, the petitioner filed a Petition. Ho-Chunk Nation Employee Relations Act of 2004 (hereinafter ERA), § 5.35.  As a result, the respondents argue that the petitioner filed her Petition six (6) days outside of the applicable statute of limitations.  Mot. to Dismiss (May 15, 2014); Mot. to Dismiss Hr’g (LPER, Aug. 6, 2014, 01:35:40 p.m. CDT); ERA, § 5.35c.  Conversely, the petitioner argues that Ho-Chunk Nation Trial Court staff informed her that her appeal was timely, accepted her appeal, and accepted the filing fee. LPER, Aug. 6, 2014, 01:38:49 p.m. CDT. 
The ERA allows an employee to appeal a decision of the GRB to the Ho-Chunk Nation trial court within thirty (30) days of a GRB decision.  The ERA provides a limited waiver of sovereign immunity for the employee to bring the appeal against the Nation: “Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein. This waiver shall be strictly construed.” ERA § 5.35(a). The Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act (hereinafter SLCCA) also provides an applicable statute of limitation:
Subsec 4.
Civil Action and Time Limitation. Civil actions may be commenced only within the periods as prescribed here: 

e.
Employment. All employment actions must be filed in the Trial Court within 30 calendar days of the final administrative grievance review decision by the Grievance Review Board.

SLCCA, 2 HCC §14. 
The Supreme Court established precedent in stressing the importance of filing in a timely manner.  For example, the Supreme Court recently denied appellate review due to the untimely filing of an interlocutory appeal.  Ho-Chunk Nation v. Money Centers of America, Inc. and MCA of Wisconsin, Inc., SU 12-01 (HCN S. Ct., Feb. 8, 2012); See Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.  In arriving at its decision, the Supreme Court acknowledged the appellant’s unsupported contention regarding late notice of the Trial Court’s order.  Id. at 2.  Ultimately, the Supreme Court denied appellate review, recognizing the adequacy of the established timeframes and its history of denying untimely appeals in the past.  Id. at 3 (citing Veronica L. Wilber v. Ho-Chunk Nation, SU 04-02 (HCN S. Ct., Apr. 14, 2004) (denying appeal since appellant filed Notice of Appeal one (1) day late); HCN Hous. Auth. v. Tyrone Swallow et al., SU 01-16 (HCN S. Ct., Dec. 19, 2001) (denying appeal since appellant filed Notice of Appeal eight (8) days late); Marie WhiteEagle v. Wis. Dells 
Head Start et al., SU 01-14 (HCN S. Ct., Nov. 27, 2001) (denying appeal since appellant filed Notice of Appeal one (1) day late); HCN Legislature v. HCN Gen. Council et al., SU 01-09 (HCN S. Ct., Aug. 22, 2001) (denying appeal since appellant filed Notice of Appeal one (1) day late); HCN Dep’t of Hous., Prop. Mgmt. Div. v. Charles C. Brown et al., SU 00-11 (HCN S. Ct., Aug. 18, 2008) (denying appeal since appellant filed Notice of Appeal eleven (11) days late); but see Alvane King v. Majestic Pines Casino Food & Beverage Department and George Martin, SU 11-01 (HCN S. Ct., Aug. 25, 2011).
  Furthermore, in Jenna Callista Littlegeorge v. Adam J. Hall et. al., SU 12-03 (HCN S. Ct. Jan. 18, 2013), the Supreme Court held that “the appellant failed to file her petition prior to the expiration of the filing deadline, which constitutes a mandatory statutory bar.” Consequently, Court finds the petitioner’s failure to file a timely appeal warrants dismissal in the instant case.
The petitioner contends that Ho-Chunk Nation Trial Court staff informed her that the appeal was timely, accepted her appeal, and accepted the filing fee. LPER, Aug. 6, 2014, 01:38:49 p.m. CDT.  The petitioner indicated that potentially two (2) separate staff members provided legal advice. Id.  However, the Court has no documentation or testimony from either the petitioner or the employees.  Additionally, Trial Court staff did not err in accepting an appeal even though it was filed beyond the statutory deadline. The petitioner’s failure to adhere to terms of the limited waiver of sovereign immunity operates as a defense for the respondent, not a preclusion from suit.  If the respondents had not asserted this defense, it would have been deemed waived.  Furthermore, the Court finds that the petitioner bears the responsibility for ensuring strict adherence to the timelines of filing an administrative grievance.  
The respondents argue that the petitioner, as an employee of the Nation, is responsible for knowing the laws of the Nation. Id., 01:39:54 p.m. CDT.  The jurisprudence of the Ho-Chunk Nation Supreme Court has been divided on the issue of charging members with constructive knowledge of the Nation’s laws.  In WhiteEagle, the Supreme Court followed federal court precedent in imputing constructive knowledge of the law. The Court charged Ms. WhiteEagle with constructive knowledge of the Personnel Manual regarding timelines within the administrative review process. The Supreme Court noted “[a]s an employee and member of the HCN, the Appellee bears the responsibility of knowing the governing laws of the Nation.” Marie WhiteEagle v. Wis. Dells Head Start et al., SU 01-14 (HCN S. Ct., Nov. 27, 2001) at 1. Since Ms. WhiteEagle failed to strictly adhere to the timelines of administrative grievances, the Supreme Court denied her appeal. 
Five (5) years later, however, in an employment action by Mr. Kenneth L. Twin, the Supreme Court leaned the opposite way, finding employees of the Nation were not imputed with knowledge of all tribal laws. “This Court is not yet prepared to assert that all employees must know all laws of the Nation, but it is inclined to adopt this broad line of thought where a supervisory position is involved.” Kenneth L. Twin v. Toni McDonald, SU 05-09 (HCN S. Ct., June 30, 2006) at 15 (citing Susan Bosgraff v. HCN Sec. Dep’t., CV 01-01 (HCN Tr. Ct., Aug. 6, 2001) at 9).  Until the Supreme Court reaches a consensus within its own jurisprudence on this sensitive issue, the Trial Court shall not apply the doctrine of constructive knowledge against others.  See Patricia A. Lowe-Ennis v. Cash Systems, Inc. and TERO Commission, CV 06-41 (HCN Tr. Ct., June 8, 2007). 

In granting a limited waiver of sovereign immunity, the Ho-Chunk Nation Legislature determined to allow those aggrieved by a GRB decision to seek judicial review within thirty (30) days.  ERA, § 5.35a (limited waiver of sovereign immunity shall be strictly construed).  Accordingly, this Court shall neither intrude upon authority properly delegated to its fellow branch of government nor disregard recent Ho-Chunk Nation Supreme Court precedent upholding the importance of adherence to established statutes of limitations.  See Littlegeorge at 5.   THEREFORE, for the reasons stated above, the Court hereby GRANTS the respondents’ Motion to Dismiss.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 19th day of August 2014, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. WhiteEagle
Associate Trial Court Judge
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� King v. Majestic Pines Casino Food & Beverage Dept. et al. The Trial Court dismissed an action due to the petitioner’s failure to comply with the briefing deadline. SU 11-01 (HCN S. Ct., Aug. 25, 2011); Order (Re-Captioning Case and Granting Dismissal), CV 10-53 (HCN Tr. Ct., Jan. 4, 2011).  However, the Supreme Court reversed, finding the Trial Court “mechanically applied a procedural rule that instead presumes a consideration of several factors.” King at 7.  The instant case can be distinguished from King; the petitioner failed to file her appeal to the Trial Court within the requisite timeframe.  Therefore, the limited waiver of sovereign immunity, which is to be strictly construed, was no longer available to the petitioner. “The petitioner’s failure to adhere to terms of the limited waiver has the effect of raising the shield of sovereign immunity against her suit.” Diana Wolf v. HCN GRB, CV 09-48 (HCN Tr. Ct., May 7, 2010) at 11.  Conversely, the petitioner in King failed to file an Initial Brief on time, in violation of briefing deadlines established by the Court in a Scheduling Order.  See also HCN R. Civ. P. 63.  The Court determines that it will not address the King factors when there is not a waiver of sovereign immunity.  The Court notes that it did address the King factors when a Petition for Administrative Review was filed late in Peter Nuetzel v. HCN Enrollment Committee.  CV 13-01 (HCN Tr. Ct., Feb. 24, 2014). However, the Nuetzel decision was regarding the Ho-Chunk Nation Tribal Enrollment and Membership Code, 2 HCC § 7, which does not contain the strong language of the limited waiver of sovereign immunity found in the Employee Relations Act of 2004, 6 HCC § 5, and the defense of sovereign immunity was not specifically raised.  Id. 
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