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INTRODUCTION
On December 4, 2012, the Plaintiffs, an agency of the General Council, and the group of enrolled tribal members who serve as officials of that body--acting in their individual capacities--filed a Complaint for declaratory and injunctive relief against the defendants, Ho-Chunk Nation Legislature and legislators in their individual capacity, and the Ho-Chunk Nation Office of the President, individually as well as in the official capacity.  The General Council Agency (hereafter GCA) seeks a determination of its authority to independently employ legal counsel.  The GCA sued the Office of the President and the Ho-Chunk Nation Legislature, who have argued, inter alia that no such independent authority exists.
   This Court must make decisions relative to the justiciability of this case, and specifically must address the Motion to Dismiss filed by the Defendant Office of the President. 

PROCEDURAL HISTORY
		The Complaint for Declaratory and Injunctive Relief was filed on December 4, 2012.  On December 24, 2012 the Ho-Chunk Nation Office of the President (hereafter OOP) filed the Answer, Notice and Motion to Dismiss Defendant as a Party (hereinafter OOP’s Motion to Dismiss), and its Memorandum in Support of Motion to Dismiss Defendant as a Party.  Plaintiffs filed the Response to Office of President’s Motion to Dismiss on January 4, 2013.  The Court scheduled and held a Motion Hearing, March 13, 2013.  The record of that proceeding and the materials filed by the parties in response to the Court’s Order (Requiring Supplemental Information) issued on June 18, 2013 are considered within this Order.  Briefing for the supplemental information was due on July 8, 2013.  All parties consented with the filing of a Motion to extend the briefing period to July 22, 2013. The motion was granted by the Court.  Timely briefs were filed by the Plaintiffs and the OOP.
On September 25, the OOP filed a Motion by HCN Office of President for Ex Parte Temporary Restraining Order and Preliminary Injunction.  The motion was subsequently denied.  Order (Denying Motion for Temporary Restraining Order), CV 12-83 (HCN Tr. Ct., Sept. 27, 2013).  
The Court held a Motion/Status Hearing on October 29, 2013 at 1:30 p.m., CDT. John Swimmer appeared personally on behalf of himself, and, under a limited appearance, on behalf of the Plaintiffs.  Four of the Co-Plaintiffs, Marvin Decorah, Sr., Muriel Whiteeagle-Lee, Rosetta Hunt, and Mike Sallaway also appeared in person.  Michael Murphy appeared on behalf of Defendant HCN Legislature, while Rebecca Maki-Wallander appeared on behalf of Defendant OOP.  According to Attorney Swimmer, Attorney Montana remained the attorney of record, but was not able to attend due to a scheduling conflict.
The Court held a Scheduling Conference on November 20, 2013 at 1:30 p.m., CDT.  Gary Montana appeared personally on behalf of the Plaintiffs.  Two of the Co-Plaintiffs, Marvin Decorah, Sr., Muriel Whiteeagle-Lee also appeared in person.  Michael Murphy appeared on behalf of Defendant HCN Legislature, while Rebecca Maki-Wallander appeared on behalf of Defendant OOP.  Also appearing were Wendy Runninghorse and Laurie Funmaker, who described themselves as GCA Deputy Advocate and GCA Alternate for Wisconsin Dells, respectively.  
On December 2, 2013 the Court advised parties of a timeline for the decision on the Motion.  Notice of Extension, CV 12-83 (HCN Tr. Ct., Dec. 2, 2013); see also Order (Notification of Extension Due To Unforeseen Circumstances, CV 12-83 (HCN Tr. Ct., Dec. 17, 2013) (notifying the parties “that the termination on the pending Motion to Dismiss filed by the Office of the President in this matter will be delayed and an extension of time is necessary.”).  On August 21, 2014 OOP filed a Notice and Motion to Dismiss based on a lack of activity under the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 56(B).  On September 12, the Plaintiffs, by and through Attorney John Swimmer, filed a Notice and Motion for Order or Appointment of a Special Magistrate.
 Due to technical issues and unforeseen circumstances the decision was unavoidably delayed.  Further complicating matters have been the serious medical issues faced by the presiding judicial officer.  This decision is overdue and the court apologizes to the parties. 

APPLICABLE LAW
HO-CHUNK NATION CONSTITUTION
ARTICLE  IV-	GENERAL COUNCIL
Section 1. Powers of the General Council. The People of the Ho-Chunk Nation hereby grant all inherent sovereign powers to the General Council. All eligible voters of the Ho-Chunk Nation are entitled to participate in General Council.
Section 2. Delegation of Authority. The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article VI. The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.
Section 3. Powers Retained by the General Council. 
a. The General Council retains the power to set policy for the Nation.  This policy shall be resolutions proposed and approved at Annual Meetings and Special Meetings, by a majority vote of the qualified voters of the Ho-Chunk Nation General Council.  This policy shall be made into laws, including codes, ordinances, resolutions and statutes by the Legislative Branch of the Ho-Chunk Nation within forty-five (45) days after a majority vote of the qualified voters of the Ho-Chunk Nation General Council at Annual Meetings and Special Meetings.  The Executive Branch shall enforce this policy within sixty (60) days of the majority vote of the qualified voters of the Ho-Chunk Nation General Council.  In the event that this policy is not enacted by the Legislative Branch or enforced by the Executive Branch within fifteen (15) days of the aforementioned deadlines, the Ho-Chunk Nation General Council shall file suit in the Ho-Chunk Nation Tribal Court against elected officials of the Ho-Chunk Nation branch of government.  The Supreme Court of the Ho-Chunk Nation shall have original jurisdiction within fifteen (15) days of filing date of suit. 
b. The General Council retains the power to review and reverse actions of the Legislature except those enumerated in Section 4 of this Article. The General Council shall return such reversals to the Legislature for reconsideration consistent with the action of the General Council. The General Council retains the power to review and reverse decisions of the Judiciary which interpret actions of the Legislature. The General Council does not retain the power to review and reverse decisions of the Judiciary which interpret this Constitution. 
c. The General Council retains the power to propose amendments in accordance with Article XIII, including those which reverse decisions of the Judiciary interpreting this Constitution. 
d. The General Council retains the power to establish its own procedures in accordance with this Constitution. 
e. The General Council retains the power to call a Special Election. 
f. Actions by the General Council shall be binding. 
g. General Council Branch delegates authority to General Council Agency to select, hire manage and supervise General Council Branch personnel to accomplish the tasks mandated by General Council.
Section 4. Excepted Powers. The General Council does not retain the power to review actions relating to the hiring or firing of personnel.
ARTICLE V- 	LEGISLATURE
Section 1. Composition of the Legislature. 
a.	Legislative powers shall be vested in the Legislature.  
Section 2. Powers of the Legislature. The Legislature shall have the power: 
a. to make laws, including codes, ordinances, resolutions, and statutes;
f.	To set the salaries, terms and conditions of employment for all governmental personnel; 
i.	To negotiate and enter into treaties, compacts, contracts, and agreements with other governments, organizations, or individuals; 
j.	To authorize and appropriate funds to employ legal counsel in accordance with applicable law; 
ARTICLE VI- 	EXECUTIVE
h.	To preside over meetings of the Legislature; 
i.	To cast the deciding vote in the case of a tie; 
j.	To call Annual and Special Meetings of the General Council; 
k.	To represent the Ho-Chunk Nation on all matters that concern its interests and welfare; 
l.	To execute, administer, and enforce the laws of the Ho-Chunk Nation necessary to exercise all powers delegated by the General Council and the Legislature, including but not limited to the foregoing list of powers.
ARTICLE VII-	JUDICIARY
Section 5. 	Jurisdiction of the Judiciary.
a. The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party. Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court. This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation's sovereign immunity. 
b. The Supreme Court shall have appellate jurisdiction over any case on appeal from the Trial Court. 
Section 6. 	Powers of the Tribal Court.
a. The Trial Court shall have the power to make findings of fact and conclusions of law. The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus. 
b. The Trial Court shall have the power to declare the laws of the Ho-Chunk Nation void if such laws are not in agreement with this Constitution. 
Section 14. 	Right to Appeal.
Any party to a civil action, or a defendant in a criminal action, who is dissatisfied with the judgment or verdict may appeal to the Supreme Court. All appeals before the Supreme Court shall be heard by the full Court.
ARTICLE XI- STATUTES AND RESOLUTION
Section 1. Statutes. All final decisions of the Legislature on matters of permanent interest shall be embodied in statutes. Such enactments shall be available for inspection by members of the Nation during normal business hours.
Section 2. Resolutions. All final decisions on matters of temporary interest where a formal expression is needed shall be embodied in a resolution, noted in the minutes, and shall be available for inspection by members of the Nation during normal business hours.
Section 3. Form. All statutes and resolutions shall be dated and numbered and shall include a certificate of verification.
ARTICLE XII-	SOVEREIGN IMMUNITY
Section 1. Immunity of Nation from Suit. The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.  Except suits brought in Article IV Section 3(a).
Section 2. Suit Against Officials and Employees. Officials and employees of the Ho-Chunk Nation who act beyond the scope of their duties or authority shall be subject to suit in equity only for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by this constitution or other applicable laws.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE (HCN R. CIV. P.)[footnoteRef:1] [1:  Parties may obtain a copy of the HCN R. Civ. P. by phoning the Court at (800) 434-4070 or (715) 284-2722 or by visiting the Judiciary's website at www.ho-chunknation.com/government/judiciary/judicial-rules.aspx.
] 

Rule 3. 	Complaints. 
General. A civil action begins by one of the following procedures: 
(A) filing a written Complaint with the Clerk of Court and paying the appropriate fees. The Complaint shall contain short, plain statements of the grounds upon which the Court’s jurisdiction depends, the facts and circumstances giving rise to the action, and a demand for any and all relief that the party is seeking. Relief should include, but is not limited to, the dollar amount that the party is requesting. The Complaint must contain the full names and addresses of all parties and any counsel, as well as a telephone number at which the complainant may be contacted. The Complaint shall be signed by the filing party or his/her counsel, if any. 

Rule 14. 	Caption. 
The first line of the pleading shall identify the Court where the action is filed. The names of parties to the action, with the complaining party placed first on the left side of the first page beginning on the next line. The title of the pleading (e.g., Complaint, Citation, Petition, Answer) and the case number shall be placed on the right side of the first page, next to the list of parties. Parties shall always be listed in the same order as in the Complaint. 

Rule 18. 	Types of Motions. 
Motions are requests directed to the Court and must be in writing except for those made in Court. Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record. Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party. The Motions referenced within these Rules shall not be considered exhaustive of the Motions available to litigants. 

Rule 19. 	Filing and Responding to Motions. 
(A) Filing. Motions may be filed by a party with any pleading or at any time after their first pleading has been filed. A copy of all written Motions shall be delivered or mailed to other parties at least five (5) calendar days before the time specified for a hearing on the Motion. Motions for Extension of Time and More Definite Statement may be filed before the initial pleading. 
(B) Reponses. A Response to a written Motion must be filed at least one (1) day before the hearing. If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed. The party filing the Motion must file any Reply within three (3) calendar days.

Rule 23. 	Naming Parties. 
Every action shall be brought in the name of the real party in interest, however, a guardian, trustee or other person in a fiduciary position may sue in his/her own name without joining the party for whose benefit the action is maintained. . . .

Rule 27. 	The Nation as a Party. 
(A) Actions involving Minor or Adult Incompetents. When the Nation files an action concerning a minor or a legally incompetent adult, the Complaint will identify the following as parties: 1) matters with minors as parties shall be filed using only initials and date(s) of birth or matters with incompetents as parties may be filed using their actual names; 2) the parents or legal guardians by names and residence(s); and 3) any other person having physical custody of the child/children by name, relationship to the child/children and residence. 
(B) Civil Actions. When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved. The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity. Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Court or Ho-Chunk Nation Law.

Rule 28. 	Joining, Consolidating and Separating Claims. 
(A) Joinder of Claims. Each complaining party in a case must join all claims arising from the same set of circumstances in one action. The complaining party may join all claims against one defendant in one action even if the claims arise from a different set of circumstances. 
(B) Consolidation of Claims. The Court, on its own Motion or upon Motion of a party, may order a joint hearing or trial of any and all claims in an action and of multiple actions to avoid unnecessary costs or delay. 
(C) Separation of Claims. The Court, on its own Motion or upon Motion of a party, may separate claims in an action for the convenience of the Court and to avoid prejudice or delay.

Rule 58. 	Amendment to or Relief from Judgment or Order. 
(A) Relief for Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of the judgment. The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action. 
 (B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment. If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first. If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure. 
(C) Motion to Modify. After the time period in which to file a Motion to Amend or a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court. The Motion must be based upon new information that has come to the party’s attention that, if true, could have the effect of altering or modifying the judgment. Upon such motion, the Court may modify the judgment accordingly. If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment. If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first. If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the Judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.
	






FINDINGS OF FACT
1.	The individually named Plaintiffs are enrolled members of the Ho-Chunk Nation.  Complaint, HCN Tr. Ct., CV 12-83, Dec. 4, 2012.  As members they enjoy certain rights, including membership in the General Council for eligible voters. CONSTITUTION, Art. IV., § 1.  
2.	The Ho-Chunk Nation’s General Council is a branch of the Nation’s government, as set forth in Article III, Section 2 and Article IV of the CONSTITUTION.
3.	The Plaintiff, GCA is a duly created agency of the Ho-Chunk Nation General Council, and is constitutionally recognized at Article IV, Section 6(g) with the delegation of authority from the General Council to “select, hire manage and supervise General Council Branch personnel to accomplish the tasks mandated by General Council.” 
4.	The General Council took action to approve Resolution 09-17-05B on September 17, 2005.  This resolution, inter alia, reserves the right of the General Council to retain its own legal counsel. Complaint, Attachment (Supporting), Dec. 4, 2012.  Resolution 09-17-05B does not address the question of legal counsel directly representing the GCA, but does state that the General Council’s legal representation “shall be retained as needed to perform such duties as directed by the General Council Agency.” Resolution 09-17-05B, September 17, 2005.
5.	The Defendant Ho-Chunk Nation Legislature is a Constitutional Branch of the Ho-Chunk Nation Government having a specific composition and with enumerated legislative powers delegated by the General Council.  CONSTITUTION, Art. V., §§ 1,2:
(f)  To set the salaries, terms and conditions of employment for all government personnel…
(i)  To negotiate and enter into…contracts and agreements with …individuals…
(j)  To authorize and appropriate funds to employ legal counsel in accordance with applicable law…. 

6.	The Executive Power of the Ho-Chunk Nation is vested in the President of the Ho-Chunk Nation.  CONSTITUTION, Art. VI, § 1.
7.	The President has those powers as are enumerated in the CONSTITUTION, Article VI, Section 2, specifically:
(a)  To execute and administer the laws of the Ho-Chunk Nation;
(b)  To make recommendations to the Legislature on matters of interest or benefit to the Nation; …
(h)  To preside over meetings of the Legislature;
(l)  To execute, administer and enforce the laws of the Ho-Chunk Nation necessary to exercise all powers delegated by the General Council and the Legislature, including but not limited to the foregoing list of powers.

8.	Affidavit submitted by the Plaintiff on January 2, 2013 and statements of the Plaintiff’s at the Motion Hearing of March 13, 2013 advised the Court that the President  made comments against hiring a specific attorney in executive session of the Legislature.   Affidavit of Muriel Whiteagle-Lee, Jan. 2, 2013 and LPER, 10:11:50 a.m., CDT.
9.	The responsibility of the President under the Constitution includes making recommendations to the legislature as to the best interest of the nation.
10.  	The Plaintiff’s briefs for supplemental information were untimely.
DECISION
This case, brought by the GCA pursuant to the CONSTITUTION, Article IV, Section 3(a), involves an interpretation of the CONSTITUTION and its language relating to the hiring of legal counsel. Plaintiffs seek clarification and interpretation as to the authority of the Ho-Chunk Nation’s General Council Agency in relation to the Ho-Chunk Nation General Council and the Nation’s Legislature, and the Office of the President.  In this instance the dispute focuses on issues of  contracting authority for legal counsel and the constitutionally delegated authorities of the named parties.  
In order to address the issue of the pending Motion to Dismiss filed by the Ho-Chunk Nation Office of the President, the Court must review principles of justiciability, and determine whether the Plaintiffs have standing.  The Court must also undertake a review of the claimed jurisdictional basis; i.e., determine whether appropriate personal and subject matter jurisdiction exists.  
Article VII of the CONSTITUTION addresses the powers delegated by the General Council to the Judiciary Branch.  In relevant part, Section 5. Jurisdiction of the Judiciary states:
a. The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party. Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court. This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation's sovereign immunity. 
b. The Supreme Court shall have appellate jurisdiction over any case on appeal from the Trial Court. 

The Plaintiff’s bring this action in equity, as arising under the CONSTITUTION and laws of the Ho-Chunk Nation.  Specifically, Plaintiffs have alleged that they have the authority under the CONSTITUTION, Article IV, Section 3 (a), (d), and (f) and Resolution of the General Council, No. 09-17-05B, to select the attorney of their choice.   Complaint, CV 12-83, 4-7.  The Plaintiffs further allege that the OOP, a named Defendant, has interfered with the GCA and prevented them from hiring their preferred attorney, and had a hand in seeking to limit the scope of engagement of the GCA preferred legal counsel.  
In the Response to Office of President’s Motion to Dismiss, Attorney Montana, for the Plaintiffs as set forth in the caption of this case, [footnoteRef:2] urges this Court to make a determination that the Office of the President may not individually respond to the pleadings in this matter.  Response to Office of President’s Motion to Dismiss at 1.  This Court does not agree.  Such a separation of claims is discretionary with the Court.  HCN R. Civ. P.  28(c).  Given the facts that have emerged in this case, to accept the argument advanced by Plaintiff’s Counsel is not consistent with the interests of justice; rather, the individual response provided on behalf of the OOP honors the separation of function of the Nation’s branches.  CONSTITUTION, Art. 3, §§ 3, 4.   [2:  During the pendency of this matter it has not always been clear as to exactly who Plaintiff’s counsel represents.  Attorneys Montana and Swimmer have at times purported to represent the GCA.  See, e.g., Mot. Hr’g (LPER, Mar. 13, 2013, 10:11:15 a.m., CDT) and Mot./Status Hr’g (LPER, Oct. 29, 2013 01:30:40 p.m., CDT).  However, in the Complaint and other briefing Plaintiff’s counsel states that they represent the members of the GCA as individuals only, in one instance stating explicitly that the “GCA does not have legal counsel.” Plaintiff’s Reply at 2.] 

This action is brought by a group of individual tribal members that serve or had served as members of the General Council Agency at the time this lawsuit was initiated.  They purport to act with the authority of the General Council, citing a General Council resolution. Response to Office of President’s Motion to Dismiss at 6.    For the maintenance of a legal action, the parties must have standing to sue.  There are three critical standing requirements as established in Clarence Pettibone v. HCN Leg.  et al.,  CV 01-84 (HCN Tr. Ct. May 1, 2002) at 10, quoting Valley Forge College v. Americans United, 454 US. 464, 472 (1982) (internal citations omitted)):
1. Injury:  A personal, actual or threatened injury caused by the Defendant.  
2.   	Causation: The injury is fairly traceable to the Defendant’s actions, and 
3.	Redressability:  The injury is likely to be redressed by a favorable decision.  
		Restatement and clarification as to points one and two has been issued since the decision in the Pettibone case.  “There must be ‘some actual or threatened injury as a result of the putatively illegal conduct of the defendant.’ ”   Robert A. Mudd v. HCN Legislature et al., CV 03-01 (HCN Tr. Ct. , Feb. 13, 2003) at 17.
This issue  of the hiring of attorneys has previously been dealt with by the Nation’s Courts.     Littlegeorge v. Lowe, SU 96-07 (HCN S. Ct., Dec. 23, 1996) (“[the] Legislature is the branch of government which has the Constitutional authority to approve Tribal Attorney contracts. Based on the Ho-Chunk Constitution, they have standing to bring such an action. . .”)   In that instance the power to hire attorneys was found to be vested in the Nation’s Legislature given that body’s delegated authorities to enter into agreements and to allocate funds to employ legal counsel in accordance with applicable law.  CONSTITUTION, Art. V, (f); (i); and (j).  An individual tribal member did not have the standing to question such action.  Given that context, the court moves to the pending Motion to Dismiss filed by the Ho-Chunk Nation Office of the President.  
It is the determination of this Court that the Plaintiff’s lack standing as to OOP because  Plaintiff’s alleged injury cannot be directly linked to the Office of the President.   There has been no showing that any actions taken by the Office of the President were illegal or outside the scope of his authority.  CONSTITUTION, Art. XII, § 2.  Here, Plaintiffs have failed to set forth a case or controversy as to the OOP.  The ability to enter into contracts and appropriate funds to employ legal counsel are legislative functions.  CONSTITUTION, Art. V, § 2 (i)-(j).  The pleadings do not support a finding that the OOP took any clearly illegal action regarding the hiring of the GCA attorney.   Finally, there is no relief for Plaintiff’s that is within the scope of the Executive function to grant.  
	In reviewing the Motion to Dismiss filed by the OOP, the court also considered the Sovereign Immunity defense raised by counsel for OOP.   CONSTITUTION, Art. XII, § 1.  The Constitution provides that officials and employees of the Ho-Chunk nation acting within the scope of their duties shall be immune from suit.  Id., Art. XII, § 2.  The Nation has not consented to suit nor waived its immunity by affirmative action of the Legislature.  
Plaintiffs urge that the court recognize that the General Council has established a Power of Attorney, granting the GCA as the power of attorney for the General Council in 2008.  GC Resolution No. 09-13-08-6.  The parties differ as to the applicability and scope of that Resolution’s authority.  However, whether or not the OOP is included in this lawsuit is not directly relevant to the scope of the GCA authority.  The Plaintiff’s failure to meet the criteria for standing to continue an action against the OOP will not hinder the ability to render a just result.  
[bookmark: _GoBack]This Court turns to a brief Ex Parte Young analysis of the relationship of this action to the OOP.  Here the allegation is that the OOP failed to take an action to further the selection of counselor Swimmer  for the GCA or that the OOP in some way hindered that process.  Under Ex Parte Young “the court cannot control the exercise of discretion of an officer having some duty to perform not involving discretion, but merely ministerial in its nature, refuses or neglects to take [sic] such action.  Citation omitted.  The Court must have defendant in an Ex Parte Young situation it can prevent, by injunction or otherwise, from doing that which he has no right to do because it is unconstitutional or illegal.  HCN Leg . v. HCN General Council et al., CV 01-11 (HCN Tr. Ct June 22, 2001) at 15.    That is not the case here.  Here the Plaintiff’s seek declaratory relief and a restraining order that do not impact prescribed executive functions of the OOP.  Contracting with legal counsel is a Legislative function. CONSTITUTION, Art. V, § 2; see also Littlegeorge v. Lowe, SU 96-07 (HCN S. Ct., Dec. 23 1996) (“[t]he Legislature is the branch of government which has the Constitutional authority to approve Tribal Attorney contracts.  Based on the Ho-Chunk Constitution, they have standing to bring such an action before the Ho-Chunk Nation Court system. . .”).  Although the Plaintiffs argue that an exception to this general policy is to be made in order to allow the General Council and its Agency to select their own legal counsel, no party in this case contends that the OOP plays a deciding role in the selection of legal counsel.  Therefore, having no alleged injuries directly caused or attributable to the OOP means that the Plaintiffs lack standing as to the OOP and, accordingly, the OOP must be dismissed.    Memorandum in Support of Mot. to Dismiss Defendant as a Party at 7.
The Court now turns briefly to the question of attorney’s fees, which the Defendant OOP requests.  Defendant’s Answer to Complaint at 3.  In addition to statutory provisions not applicable here, the Court may award attorney’s fees under HCN R. Civ. P. 53 and 16; however, the grounds for doing so are not well developed under the Nation’s case law.  The Court has described the decision to award attorney’s fees as discretionary.  Decorah v. HCN Election Board et al., CV 11-13 (HCN Tr. Ct., Apr. 29, 2011).  It has denied such fees under its longstanding practice of providing leniency to pro-se litigants.  Id.  See also Radtke v. Zunker, CV 13-17 (HCN Tr. Ct., Dec. 16 2013).    The Court has awarded fees when they have been stipulated to by both parties.  HCN Legislature and Tracy Thundercloud v. George Lewis, CV 04-73 (HCN Tr. Ct., Feb. 13, 2007).  It has suggested it would award attorney’s fees in cases where a complaint or petition was filed in bad faith.  Blackdeer v. Pettibone, CV 02-76 (HCN Tr. Ct., June 8, 2006).  Finally, the Court has, subsequent to an in-depth analysis, concluded that it would not adopt foreign case law to award attorney’s fees even in cases “plaintiffs likely present a valid claim for bad faith litigation strategy” absent further direction from the Nation’s Supreme Court.  Lowe, et al. v. HCN Legislature, et al., CV 00-104 (HCN Tr. Ct., Mar. 22, 2004).  Although case law does not provide clear guidelines in this area, the Court does not find the award of fees to be appropriate in this case.  The questions the Plaintiffs raise are not frivolous or made in bad faith.  Given the Court’s longstanding reluctance to award fees in the past, it shall not use its discretion to impose them in a case where important, complex issues are earnestly argued. 
The Motion of the OOP is hereby granted in part.  The OOP is hereby dismissed from this action and the President shall no longer be considered a party to this action.  However, the Plaintiffs shall not be required to pay attorney’s fees as was requested by the Defendant OOP.  
The Court shall schedule a Status Hearing at a time amenable to all parties, but no later than one month from the issuance of this order.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 17th day of September, 2014, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

[bookmark: Place]						
Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
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