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IN THE 
HO-CHUNK NATION TRIAL COURT
													

	[bookmark: Parties]Ho-Chunk Nation, Ho-Chunk Gaming – Black River Falls, Greg Garvin
              Petitioner,

 v.

Nicole Christopherson,
              Respondent. 
	
	[bookmark: CaseNumber]




Case :  CV -46






													
ORDER
(Addressing Contempt)
													

INTRODUCTION

The Court must determine whether to hold the Executive Director of the Department of Personnel (hereinafter “Personnel Department”) in contempt of court.  The Court previously held that the underlying Grievance Review Board decision in this matter should be enforced pending a final decision.  Specifically, the Court ordered that the respondent be given a comparable position to her previous one, granted back wages and Bridge Service Credit, and that termination and negative paperwork be removed from her personnel file.  The respondent submitted a Respondent’s Notice of Motion and Motion for Contempt (hereinafter “Motion for Contempt”) alleging that the Personnel Department and petitioner Greg Garvin had not complied with the Court’s order.  The Court accordingly scheduled a Show Cause Hearing.  Order (Show Cause), CV 12-46 (HCN Tr. Ct., June 17, 2014).  At the Show Cause Hearing, the respondent did not fully establish a prima facie showing of contempt, and, to the extent that any such showing could be established, the Personnel Department rebutted it.  The analysis of the Court follows below.

PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in previous judgments. See Order (Show Cause), CV 12-46 (HCN Tr. Ct., June 17, 2014) at 1–2 and Order (Denying Mot. to Supplement the Record and Granting Mot. Enforcing Relief), CV 12-46 (HCN Tr. Ct., Apr. 2, 2014) at 2–3.    For purposes of this decision, the Court notes that it convened the Show Cause Hearing on July 8, 2014 at 3:00 p.m., CDT.  The following parties appeared at the hearing: Ho-Chunk Nation Department of Justice (hereinafter “DOJ) Attorney Wendy Huling, appearing on behalf of the Personnel Department; Attorney Heidi Drobnick, appearing on behalf of the petitioners; and Attorney Drew Ryberg, appearing on behalf of the respondent, who also appeared personally. 

APPLICABLE LAW

CONTEMPT ORDINANCE, 2 HCC § 5

Subsec. 4.	Definitions.  As used in this Ordinance, the following shall have the meaning provided here.

b.	“Contempt of Court” means any or all of the following:

(2)	Disobedience, resistance, or obstruction of the authority, process, or order of the Court.

d.	“Remedial Sanction” means a sanction imposed for the purpose of terminating an ongoing contempt of Court that is purgeable upon compliance with the process, order, or directive of the Court.

Subsec. 5.	Requirements of the Contempt Process.

	a.	Standing

		(1)	A Show Cause Hearing shall be requested upon Motion by any of the following:

(b)	the Court.

	b.	Prima facie Burden of Proof.

(1)	The movant must demonstrate the presence of an otherwise valid process, order, or directive of the Court.

(2)	The movant must show that the alleged contemnor had actual or constructive knowledge of the process, order, or directive.

(3)	The movant must demonstrate that the authority, process, order, or directive of the Court has been violated by the alleged contemnor through clear and convincing evidence.

(4)	The movant need not prove the alleged contemnor’s state of mind.

(5)	The Court may establish reasonable findings of fact and conclusions of law from available information only if it is constitutionally capable of doing so.

c.	Opportunity to Be Heard.

		(2)	If the alleged contempt occurs out of the presence of the Court, the presiding Judge or Justice may schedule a Show Cause Hearing to be set at a reasonable date and time in the future in order for the Court to consider available defenses and appropriate punitive or remedial sanctions.  Proper notice in accordance with the Nation's Rules of Civil Procedure shall be provided, although expedited measures may be taken.

	d.	Burden of Contemnor.  Either during the Summary Procedure or at the Show Cause Hearing, the alleged contemnor bears the burden of establishing that he or she should not be held in contempt because:

		(1)	He or she can demonstrate a reasonable inability to comply;

(2)	He or she can show that the underlying order is ambiguous; or

		(3) 	He or she can demonstrate reasonable and diligent efforts of compliance.

Subsec. 6.	Authorized Sanctions. 

	a.	Kinds of Sanctions.

(1)	Payment of a sum of money sufficient to compensate a party for a loss or injury suffered as a result of the contempt of Court.

(2)	Payment of a sum of money to the Court not to exceed $100 for each day the contempt of Court continues.

(3)	An order to designed to redress past disobedience with a prior order of the Court.

(4)	An order designed to ensure compliance with an ongoing order of the Court.

(5)	Any other appropriate sanction or order if the Court expressly finds that paragraphs (1) thru (4) above, would be ineffective to address, terminate, or otherwise ensure compliance in a past or continuing contempt of court.

	b.	Appropriate Sanctions.

		(2)	A Court may impose remedial sanctions for ongoing conduct which is a contempt of court even though:

			(a)	Similar conduct is a past contempt of court.

Subsec. 7.	Appeal of Contempt Order.

c.	Limited Issues on Appeal.  In the event the alleged contemnor fails to respond or challenge the merits of the underlying process, order, or directive to the Court which issued the contempt, a challenge to the validity of the process, order, or directive is barred on appeal.  The only appealable question in such cases shall be the validity of the contempt order itself.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 5.		Notice of Service of Process.

(B) General.  Any time a party files a document other than the Complaint or Citation with the Court in relation to a case, the filing party must serve copies on the other parties to the action and provide Certificate of Service to the Court.  Any time the Court issues an Order or Judgment in the context of an active case, the Court must serve copies on all parties.  Service of process can be accomplished as outlined in Section (C).

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.


Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.	Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.


[bookmark: _GoBack]FINDINGS OF FACT

1.	The Court incorporates by reference Findings of Fact 2-6 as enumerated in a previous decision.  Order (Denying Mot. to Supplement the Record and Granting Mot. Enforcing Relief), CV 12-46 (HCN Tr. Ct., Apr. 2, 2014) at 13–14.
2.	The parties received proper notice of the July 8, 2014 Show Cause Hearing.
3.	On April 2, 2014, the Court ordered that the underlying GRB decision in this matter be enforced pending a final decision.  Specifically, the Court ordered that the respondent: 
. . . be placed within the Ho-Chunk Nation in a comparable position, termination and negative paperwork be removed from her personnel file, Bridge Service Credit with the same annual and sick leave rates of accrual that she was receiving before her improper termination[,] and lost wages from the date of her termination to the date that she is rehired with the Ho-Chunk Nation. . . . The Personnel Department shall contact the respondent within a period of sixty (60) days from the entry of this judgment to establish the timeline in relation to reinstatement.  

Id. at 18–19 (internal quotation omitted).
 4.	On June 4, 2014, the respondent filed the Motion for Contempt, alleging that the petitioner Greg Garvin had not complied with the Order (Denying Motion to Supplement the Record and Granting Motion Enforcing Relief) and requesting that he be held in contempt.
5.	On June 13, 2014, the petitioners filed, inter alia, a Petitioners Response to Motion and Motion for Contempt.  The Response stated in part that the “Ho-Chunk Nation Department of Personnel is the responsible party” to perform the previously ordered actions, and that the petitioners believed “the Department of Personnel has taken actions to satisfy the Court” but that the petitioners were not aware of the exact extent of the Personnel Department’s compliance and that the “Department of Personnel is the appropriate party to inform the [C]ourt of that information.”  Petitioners Response to Mot. and Mot. for Contempt at 1.
6.	At the Show Cause Hearing, the petitioners stated the Personnel Department completed performance of the Court’s order upon being directly served a copy of the Order (Show Cause).  LPER, 3:14:35 p.m., CDT.  The respondent did not dispute this fact.  Id., 3:30:25 p.m., CDT.

DECISION

The Court entered a judgment in which it required definitive action of the Personnel Department within established timeframes, but the respondent alleged a lack of compliance with this directives.  The Court possesses the authority to impose sanctions against a party for failure to abide by a valid court order.  See CONTEMPT ORDINANCE, § 5.4b(2), d.  Through sanctions permitted under the CONTEMPT ORDINANCE, the Court may obtain compliance with Court judgments and preserve the dignity of its decisions.  
The CONTEMPT ORDINANCE allows “[a] party whose interests are harmed by the alleged contemnor” to request a Show Cause Hearing.  Id., § 5.5a(1)(a).  The respondent requested a Show Cause Hearing on June 4, 2014.  At the Show Cause Hearing, the movant must then satisfy its prima facie burden of proof.  Id., § 5.5b.   As to the first element, "[t]he movant must demonstrate the presence of an otherwise valid process, order, or directive of the Court."  Id., § 5.5b(1).  In the instant case, the respondent alleged that the Personnel Department failed to comply with a judgment in which the Court directed the Personnel Department to reinstate the respondent to a position with a comparable wage, grant back wages, restore sick leave, and remove termination-related documentation in her personal file.
As to the second element, "[t]he movant must show that the alleged contemnor had actual or constructive knowledge of the process, order, or directive."  CONTEMPT ORDINANCE, § 5.5b(2).  The Court delivered a true and correct copy of the underlying judgment to the parties on April 2, 2014.  Id.  Accordingly, the Court served each such order in accordance with HCN R. Civ. P. 5(B), (C)(3).  While the Court did not serve the Personnel Department directly, it served the Ho-Chunk Nation through its counsel, the Department of Justice.  See Order (Show Cause), CV 12-46 (HCN Tr. Ct., June 17, 2014) at 2-3.  The Department of Justice represents the Nation and its departments in this Court.  DEPARTMENT OF JUSTICE ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 8.4(b-c).  Accordingly, the Court provided constructive notice; regrettably, the Court did not provide actual notice.
	The third prong of the prima facie case requires that "the movant must demonstrate that the authority, process, order, or directive of the Court has been violated by the alleged contemnor through clear and convincing evidence.”  CONTEMPT ORDINANCE, § 5.5b(3).  The respondent supplied an affidavit and supporting documentation with her Motion for Contempt establishing that, at that time, the Personnel Department had failed to remove negative paperwork from her personnel file or supply her with the Court-ordered reimbursement for lost wages.  However, at the time of the Show Cause Hearing, the petitioners and Personnel Department testified that both of these defects had been cured.  The respondent did not dispute this testimony.  
	Finally, the Court need not prove the alleged contemnor's state of mind.  Id., § 5.5b(4).  The Court may establish reasonable findings of fact and conclusions of law from available information if it is capable of so doing.  Id., § 5.5b(5).  The Court determines that pursuant to the CONSTITUTION OF THE HO-CHUNK NATION, it possesses the authority to exercise both personal and subject matter jurisdiction in this matter.  CONST., ART. VII, §§ 5(a), 6(a); see also HCN JUDICIARY ESTABLISHMENT & ORG. ACT, 1 HCC § 1.4.	
As the third prong of the prima facie showing was not established, the alleged contemnor does not carry any burden to rebut. The Personnel Department acted immediately to comply with the Court’s order upon the issuance of the Order (Show Cause).  At the Show Cause Hearing, the petitioners and the Personnel Department supplied undisputed testimony and evidence demonstrating not only “reasonable and diligent efforts” to follow the Court’s directive, but successful and complete compliance.  See CONTEMPT ORDINANCE, § 5.5d.  Therefore, even if the respondent had established the prima facie burden of proof, it would be fully rebutted. 
BASED UPON THE FOREGOING, the Court does not hold the Personnel Department in contempt of court.  While the Court finds that the Personnel Department had constructive knowledge of the judgment at issue in this case, it is aware that it lacked actual knowledge prior to its receipt of the Order (Show Cause).  Accordingly, the Court also takes a moment to commend the Personnel Department’s prompt and diligent action.
The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, "[t]he time for taking an appeal shall begin from the date the judgment is filed with the [Trial Court] Clerk [of Court]."  HCN R. Civ. P. 57.  Since this decision represents a non-final judgment, "[a]n appeal from [this] interlocutory order maybe [sic] sought by filing a petition for permission to appeal with the Supreme Court Clerk within ten (10) calendar days after the entry of such order with proof of service on all other parties to an action."  Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.[footnoteRef:1] [1:  Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com.] 


[image: Judiciary Side Label]IT IS SO ORDERED this 7 day of October 2014, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

[bookmark: Place]						
Honorable Amanda L. WhiteEagle
Associate Trial Court Judge
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