[image: image1.emf]

[image: image2.wmf]

IN THE 

HO-CHUNK NATION TRIAL COURT

	Sauk County Clerk of Court, 
            Petitioner,

v.

Marlon E. WhiteEagle,
            Respondent. 
	
	Case No.:  CG 14-66



ORDER

(Dismissal without Prejudice)

INTRODUCTION

           The Court must determine whether to grant full faith and credit and/or comity to a foreign judgement. The Court afforded the Respondent the opportunity to object to the recognition and enforcement of the foreign judgement.  The Respondent indicated that the Wisconsin Court System Circuit Court Access (hereinafter CCAP) entered a full satisfaction of the Sauk County Judgment of $335.00 on May 14, 2010. The Sauk County Judgement for Unpaid Fines, Forfeitures and Other Financial Obligations (hereinafter Judgment), entered on December 14, 2004, indicated a total obligation of $335.00. 
PROCEDURAL HISTORY
The Petitioner, Sauk County Clerk of Court, initiated the current action by filing the Petition to Register and Enforce a Foreign Judgment or Order (hereinafter Petition) with the Court on July 22, 2014.  A certified copy of a foreign judgment accompanied the Petition.  Consequently, the Court issued a Summons accompanied by the above-mentioned pleading, and delivered the documents by certified mail to the Respondent(s) Marlon E. WhiteEagle. See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ P.) Rule (5)(1)(e). One Marlon E. WhiteEagle affixed his signature to the Domestic Return Receipt. 
The Summons informed the Respondent(s) of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the Respondent(s) that a default judgment could result from failure to file within the prescribed time period.  See HCN R. Civ. P. 54.  The Respondent(s) filed an answer prior to the expiration of such timeframe.

As a result, the Court mailed Notice(s) of Hearing to the parties on April 20, 2015 informing them of the date, time and location of the Fact-Finding Hearing.  The Court convened the hearing on May 18, 2015 at 3:00 p.m. CDT.  The following parties appeared at the Fact-Finding Hearing:  Nate Klanins of the Stark Collection Agency, on behalf of the Petitioner, by telephone, accompanied by Christopher Smith; and Marlon E. WhiteEagle, the Respondent. 

APPLICABLE LAW

CONSTITUTION OF THE ho-CHUNK nATION
Article I - Territory and Jurisdiction

Section 1.
Territory.  The territory of the Ho-Chunk Nation shall include all lands held by the Nation or the People, or by the United States for the benefit of the Nation or the People, and any additional lands acquired by the Nation or by the United States for the benefit of the Nation or the people, including but not limited to air, water, surface, subsurface, natural resources and any interest therein, notwithstanding the issuance of any patent or right-of-way in fee or otherwise, by the governments of the Ho-Chunk Nation, existing or in the future.

Section 2.
Jurisdiction.  The jurisdiction of the Ho-Chunk Nation shall extend to all territory set forth in Section 1 of this Article and to any and all persons or activities therein, based upon the inherent sovereign authority of the Nation and the People or upon Federal law.

Article III - Organization of the Government

Section 1.
Sovereignty.  The Ho-Chunk Nation possesses inherent sovereign powers by virtue of self-government and democracy.

Article IV - General Council

Section 1.
Powers of the General Council.  The People of the Ho-Chunk Nation hereby grant all inherent sovereign powers to the General Council.  All eligible voters of the Ho-Chunk Nation are entitled to participate in General Council.

Section 3.
Powers Retained by the General Council.

(a)
The General Council retains the power to set policy for the Nation.

(f)
Actions by the General Council shall be binding.

Article VII – Judiciary

Section 7.
Powers of the Supreme Court.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

FINANCE MANUAL, 5 HCC § 5 (am. Feb. 9, 2010)

Subsec. 13.
Accounts Payable/Payroll Payments.


b.
Payroll Checks/Direct Deposits.


(5) 
Payroll Deductions and Attachments. Deductions from each employee's gross pay period earnings are two types, mandatory and voluntary. 


(a) 
Mandatory Deductions. Mandatory deductions are those required by federal or state law or by order of the Nation’s Trial Court. 


1. 
Foreign Wage Garnishments (other than Ho-Chunk Nation). Foreign garnishment of employee wages will only be made upon the order of the Ho-Chunk Nation Trial Court. 





2.
Wage Garnishments by the Ho-Chunk Nation. 


a. 
Unless an employee obtains an order from the Ho-Chunk Nation Trial Court halting the wage garnishment, an employee upon whose wages a notice of garnishment is served is required to negotiate a payment plan acceptable to the Nation within ten (10) days of the date on which the garnishment notice was served. 


b. 
In the event an agreement is not reported to the Payroll Office in writing by the Department of Justice Attorney representing the Nation by the end of the ten (10) day period, the Payroll Office is authorized to begin involuntary payroll deductions from the employee’s future earned wages in the amount of at least ten dollars ($10) per week, but not to exceed twenty-five dollars ($25) per week.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

(A) Definitions.


2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.



a. Personal Service is required for the initiation of actions in the following:




i. Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .



e. Service by Mail.  Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) . . . as stated above.

Rule 54.
Default Judgment.

(A) General.  A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) . . . or informed through other means of judicially authorized service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 59.
Satisfaction of Judgment.

(A) Complete.  The person owing money under a judgment must file proof of satisfaction of judgment with the Court stating the amount and date of payment and whether the payment was a full or partial satisfaction of the judgment.  The satisfaction must be signed by the person who was owed the money.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 73.
Full Faith and Credit and Comity.

(A) Full Faith and Credit and Comity.  Unless otherwise enacted by the Legislature, this Court will extend full faith and credit to the judicial records, orders and judgments of the Courts of the State of Wisconsin, the Courts of other states, Federal Courts, and other Tribal Courts to the same extent the other jurisdictions extend full faith and credit to the judicial records, orders and judgments of this Court.  In determining whether to extend full faith and credit, this Court will review the judicial record, order or judgment in question to assure that:


- the foreign Court has jurisdiction over the subject matter and over the persons named;


- any judgment or order is final under the laws of the rendering Court;

- any judgment or order is on the merits and procured without fraud, duress or coercion; and

- any judgment or order was procured in compliance with the procedures required by the rendering Court

RELEVANT LAW
Wis. Stat. § 812.34  

812.34.  Exemption.

(1) The exemptions provided in this section do not apply if the judgment debt meets one of the following conditions:
(a) Was ordered by a court under s. 128.21 or by any court of the United States under 11 USC 1301 to 1330.

(b) Is for the support of any person.

(c) Is for unpaid taxes.

(2) (a) Unless the court grants relief under s. 812.38 (2) or par. (b) or (c) applies, 80% of the debtors disposable earnings are exempt from garnishment under this subchapter.

(b) The debtors earnings are totally exempt from garnishment under this subchapter if:

1. The debtors household income is below the poverty line.

2. The debtor receives need-based public assistance, has received such assistance within 6 months prior to service of the earnings garnishment forms upon the garnishee or has been determined eligible to receive need-based assistance although actual receipt of benefits has not commenced.

(c) If the garnishment of 20% of the debtors disposable income under this subchapter would result in the debtors household income being below the poverty line, the amount of the garnishment is limited to the debtors household income in excess of the poverty line before the garnishment is in effect.
FINDINGS OF FACT
1.   
The Respondent, Marlon E. WhiteEagle, received proper service of process of the Petition and attachments.                                                         
2.  
The Petitioner sought recognition and enforcement of the following certified Foreign Judgment: State of Wisconsin vs Marlon E. WhiteEagle, Case No. 2004CM000824 (Sauk Co. Cir. Ct., Dec 14. 2004)
3.
The foreign court entered a money judgment of $335.00. 
4.
The Petitioner alleged the amount due as of June 25, 2014, is $237.74, including payments made and interest to date. Pet. Attach. 
5.
The Respondent indicated that the Wisconsin CCAP indicated a full of satisfaction of the Judgement on May 14, 2010.  He stated that he was not notified of any remaining charges since that time frame, and therefore was unaware that interest was still accruing. LPER, 03:20:19 p.m. CDT. 
6.
The Court has not encountered difficulty with reciprocal enforcement of orders in the foreign issuing court, however records indicate the judgement has been fully satisfied. 
DECISION
As an exercise of sovereignty, the Ho-Chunk Nation General Council has formally expressed binding policy concerning the imposition of garnishments against an employee’s wages. HCN Gen. Council Res. 11-19-02(7); see also Const., Arts. III, § 1, IV, §§ 1, 3(a, f).  The General Council action necessitates recognition and enforcement of foreign judgments by the Ho-Chunk Nation Judiciary prior to their imposition within the jurisdiction of the Nation.  See Const., Arts. I, §§ 1-2.  The Court maintains an effective procedure for performing this task as delegated by the Constitution.  Id., Art. VII, § 7(b); see also HCN R. Civ. P. 73(A).  The Court has consistently utilized this procedure since shortly after its formation.  See, e.g., Univ. of Wis., Stevens Point v. Orbert S. Goodbear, CV 96-32 (HCN Tr. Ct., Sept. 27, 1996). 
In the instant case, the Petitioner(s) requested that the Court recognize and enforce a foreign judgment, and impose an order garnishing the wages of the Respondent(s).  Pet. at 3.  Here, the Respondent has provided evidence that his judgment was paid in fill.  Furthermore, the Court is not inclined to grant payments on interest that has been accruing without the Respondent’s knowledge, as he has not been contacted by the Petitioner and Wisconsin CCAP has indicated that the judgment was paid in full since 2010.  It is not the fault of the Respondent if entering full satisfaction was done in error.  The Court cannot enter a judgment granting the foreign judgement unless the Petitioner can file proof that the judgment has not been satisfied, and can convince the Court the Respondent should be liable for interest that has accrued without his knowledge.  In determining whether to extend full faith and credit, this Court will review the judicial record, order or judgment in question to assure that any judgment or order is on the merits and procured without fraud, duress or coercion. Stark Collection Agency stated on record that it was a mistake for Sauk County to report that the judgment was satisfied when it was not. LPER, 03:21:22 p.m. CDT.  Therefore, this Court shall dismiss the case without prejudice, allowing the parties to refile should they verify with Sauk County that the judgment has not been satisfied and whether there are costs associated with a criminal case.
IT IS SO ORDERED this 28th day of July 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable JoAnn Jones
Associate Trial Court Judge
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