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IN THE 

HO-CHUNK NATION TRIAL COURT

	Daniel E. Funmaker,
            Plaintiff,

v.

Eloise Funmaker, Ethel Funmaker, Kyle Marie Funmaker, Sybil Grey Owl, Eliza Mary Green, JoAnn Funmaker-Jones, Joyce Funmaker-Warner, Bonnie Funmaker-Hanson, James A. Funmaker, Brent Funmaker, and M.A.F., DOB 04/26/1966
            Defendants.


	
	Case No.:  CV 14-12



ORDER

(Granting Motion to Dismiss)

INTRODUCTION

The Court must determine whether to proceed to the merits of the instant case. The Defendants moved to dismiss the Complaint on two grounds: first, that ownership of the home at issue had already been adjudicated in federal probate proceedings by the Bureau of Indian Affairs and second, that the home at issue was in fact not a Windfall Home.  While Plaintiff receives the benefit of all inferences being resolved in his favor as the non-moving party, the Plaintiff bears the burden of proof when invoking the jurisdiction of the Court. Ho-Chunk Nation v. Harry Steindorf and Jess Steindorf, CV 99-82 (HCN Tr. Ct., Feb. 11, 2000) aff’d HCN v. Harry Steindorf and Jess Steindorf, SU 00-04 (HCN S. Ct., Sept. 29, 2000).  The Court is not convinced the home at issue is a Windfall Home and therefore, in the absence of an ordinance or other law granting the Court jurisdiction, the Court declines to exercise jurisdiction. The Court grants Defendants’ Motion to Dismiss on the ground that this Court does not have jurisdiction over the case.

PROCEDURAL HISTORY

The Court recounts the procedural history of the instant case in its previous Order (Continued Motion Hearing), CV 14-12 (HCN Tr. Ct., June 17, 2015).  For purposes of this decision, the Court notes that, on November 13, 2014, the Plaintiff, by and through Attorney William Gardner, filed a Complaint for Declaratory Judgment (hereinafter Complaint).  Accordingly, the Court sent a Summons to the parties. The Court unsuccessfully attempted to deliver such documents by certified mail to JoAnn Funmaker-Jones and Brent Funmaker.  Thereafter, the Court effected service through publication in the Hocąk Worak as permitted by the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(C)(1)(f).  On December 3, 2014, Defendant Joyce Funmaker-Warner filed an Answer. On December 22, 2014, Defendant JoAnn Funmaker-Jones filed an Answer and Motion to Dismiss.  The Plaintiff filed an Objection to Motion to Dismiss and Request for Scheduling Conference on February 9, 2015.  The case stalled for various reasons including the recusal of the trial judge and delay in the appointment of a judge pro tem by the Legislature.

On June 16, 2015, the Court convened a Continued Motion Hearing to address the Motion to Dismiss.  At the hearing, the Defendants requested an opportunity to provide evidence that the home is not a Windfall Home. Cont. Mot. Hr’g (LPER, June 16, 2015, 02:26:01 p.m. CDT).  The Plaintiff agreed to submit any supplementary information pertaining to the home. Id., 02:38:38 p.m. CDT. 

Based on a subsequent order, the parties filed additional written submissions and made offers of proof.
APPLICABLE LAW
CONSTITUTION OF THE HO-CHUNK NATION

ARTICLE III – ORGANIZATION OF THE GOVERNMENT

Sec. 1. Sovereignty. The Ho-Chunk Nation possesses inherent sovereign powers by virtue of self-government and democracy.

Sec. 4. Supremacy Clause. This Constitution shall be the supreme law over all territory and persons within the jurisdiction of the Ho-Chunk Nation.

ARTICLE VII - JUDICIARY

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
ART. XI – STATUTES AND RESOLUTIONS

Sec. 1. 

Statutes.  All final decisions of the Legislature on matters of permanent interest shall be embodied in statutes. Such enactments shall be available for inspection by members of the Nation during normal business hours.

Sec. 2.

Resolutions.  All final decisions on matters of temporary interest where a formal expression is needed shall be embodied in a resolution, noted in the minutes, and shall be available for inspection by members of the Nation during normal business hours. 

ART. XII - SOVEREIGN IMMUNITY

Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and official and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.

Sec. 2.

Suit Against Officials and Employees.  Officials and employees of the Ho-Chunk Nation who act beyond the scope of their duties or authority shall be subject to suit in equity only for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by this constitution or other applicable laws.  
Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 
2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.
3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.

Rule 56. 
Dismissal of Action
(A) Voluntary Dismissal. A plaintiff may file a Notice of Dismissal any time prior to the filing of an Answer. The Complaint will be dismissed without prejudice.

(B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for lack of jurisdiction; if there has been no order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests 
(C) Sua Sponte Dismissal. The Court, on its own motion, may move to dismiss an action if there has been no filing or other activity on the record for six (6) months, if a party substantially fails to comply with these rules, or if a party substantially fails to comply with an order of the Court. The Court shall give written Notice to all parties that the action will be dismissed after thirty (30) calendar days unless good cause is shown in writing prior to the end of the thirty (30) day period. No further notice is necessary for the Court to enter a dismissal. 

Rule 57. 
Entry and Filing of Judgment.
All judgments must be signed by the presiding Judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk. A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing. The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk. Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a set rate by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63. 
Judicial Review of Administrative Adjudication.
(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

DECISION
By way of background and for purposes of this motion only, the Court adopts the basic facts as presented in the Complaint.  This case arises out of questions surrounding the testamentary transfer of a home previously owned by Ho-Chunk Nation member James Funmaker, Sr., who died on April 10, 2004.  The home is located at 8867 Decorah Road, Indian Mission, Town of Komensky.  According to the federal probate proceedings, Mr. Funmaker had 18 children.  Presumably, the Plaintiff and Defendants represent all surviving children and there is no dispute they are all Ho-Chunk Nation members.

In or around 1967, Mr. James Funmaker, Sr. received a house through the Windfall Home program.  The land under the home is held in trust by the Ho-Chunk Nation and was leased to James Funmaker, Sr.  The house, in contracts, was treated as Mr. Funmaker’s personal property.

Thirty years later those houses, including his, were in need of updating and the HCN Legislature enacted a Resolution entitled, “The Windfall Homes Updating Housing Benefit Coordination Policy, Revised and Restated, as of 8-13-97.”

In March of 1998, a letter from HCN Vice President Pettibone to then-Director of Housing Quentin Thundercloud indicated James Funmaker, Sr. had been approved for a new Windfall Home.  Construction proceeded and by fall of 2000, the new home was finished and in James Funmaker, Sr.’s possession.

At various times in the years preceding his death, Mr. Funmaker executed different instruments designating a successor in interest to his home.  Up until the last instrument which was executed less than two months before his death, he consistently listed the decedent’s wife, Ruth Greyhair, and Plaintiff, his son Daniel Funmaker, as beneficiaries and successors to the home.  Daniel Funmaker currently lives in and occupies the home at issue and apparently has done so for many years.  In 2007, after James Funmaker, Senior’s death, the Ho-Chunk Nation Legislature granted Daniel a 25-year lease. On November 13, 2014, Plaintiff filed the Complaint, seeking to have the issue of ownership of the home settled by court ruling.  

The Court must address the issue of subject matter jurisdiction prior to proceeding to the merits of any given case.  The burden of proof rests upon the party invoking the subject matter jurisdiction of the Court.  Ho-Chunk Nation v. Harry Steindorf and Jess Steindorf, CV 99-82 (HCN Tr. Ct., Feb. 11, 2000) aff’d HCN v. Harry Steindorf and Jess Steindorf, SU 00-04 (HCN S. Ct., Sept. 29, 2000).  The Courts of the Nation are established as courts with “arising under” jurisdiction, in language similar to that of Article III of the U.S. Constitution.  See Constitution of the Ho-Chunk Nation, Art. VII, § 5.  This is in contrast to courts of general jurisdiction that may hear all matters that come before them.  See e.g., Wisconsin Const., Art. VII, § 8.


The Ho-Chunk Nation Supreme Court has interpreted the Ho-Chunk Nation Constitution very carefully and cautiously, and declined to assert jurisdiction unless the Court can either “verify or discern” that the Ho-Chunk Nation Legislature has “enacted a law to which the HCN Trial Court can apply to [a] case.” In the Interest of Minor Child: S.S.L., SU 14-06 (HCN S. Ct., April 7, 2015) at 2, citing Ho-Chunk Nation v. Steindorf et al., SU 00-04 (HCN S. Ct., Sept. 29, 2000).  

In this case, the Plaintiff immediately faced an uphill climb because there is no general probate or other law on point that would be applicable to the instant dispute.  In the absence of such a law, Plaintiff relied on Resolution 8-13-97 which grants the Ho-Chunk Nation Trial Court exclusive jurisdiction over “any proceedings pertaining to succession of ownership in the Windfall Home . . .” HCN Leg. Res. 8-13-97.
  

There is no question the current case is a dispute pertaining to succession of ownership; however, in order for this dispute to fall within the grant of jurisdiction in the Resolution, the home must be a Windfall Home.

Plaintiff argues the repeated references during the 1997 updating project referring to the homes as Windfall homes are strong evidence that the home is in fact a Windfall home. See Plaintiff’s Supplemental Information (July 10, 2015).  Plaintiff also points to the March, 1998 memo stating that Mr. James Funmaker, Sr. was approved for a Windfall Home. Id. at 3. 
Defendants argue the subsequent documents surrounding the actual construction of the house all refer to the Home Ownership Program (HOP). See Defendants’ Letter Brief (July 10, 2015) at 2.  They argue this is significant because Windfall Homes’ participants were specifically ineligible for HOP. Id.  Plaintiff counters that names on forms are not determinative and that the HCN Housing merely used these forms to facilitate construction, not make an official designation of what program the construction was under. See Plaintiff’s Supplemental Information Reply (July 20, 2015) at 1-2. 
The Court notes that Plaintiff did not produce a signed copy of the Windfall Home Retention and Maintenance Agreement which Resolution 8-13-97 required for participation in the program. See Defendants’ Letter Brief at 1; HCN Leg. Res. 8-13-97 at 1.  This weighs against a finding that Mr. James Funmaker, Sr. participated in the Windfall Homes program.  Such a signed document would have provided concrete evidence connecting the home in question, Mr. James Funmaker, Sr. and the Windfall Home updating project. 
In addition to this lack of concrete connection, the Court is also concerned whether a grant of jurisdiction that was made in 1997 and was expected to last 10 years, can provide the Court jurisdiction in 2015, 18 years after the original resolution.  HCN Leg. Res. 8-13-97 at 3.  Subject matter jurisdiction should not rest on an uncertain basis. 
Given the burden on Plaintiff to clearly establish this Court’s jurisdiction and the Ho-Chunk Supreme Court’s cautious and narrow interpretation of this Court’s jurisdiction, the Court finds there is not sufficient jurisdictional basis to hear this dispute. BASED UPON THE FOREGOING, the Court hereby dismisses the Complaint due to a lack of subject matter jurisdiction. 

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 7th day of August, 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Paul Stenzel
Trial Court Judge Pro Tempore
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� Whether this Resolution is a law within the meaning of that word in Art. VII, Sec. 5 of the Constitution was not discussed by the parties.  It is not a law of general application but rather a legislative enactment addressing a discrete issue.  The Constitution makes a distinction between temporary and permanent enactments when defining resolutions versus statutes. Const., Art. XI. This fact by itself is not determinative but the Court notes that the language of the Resolution itself suggests a limited timeframe of 10 years for the Windfall updating project.
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