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IN THE 

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Nation Department of Business and the Interim Director of Business David Abangan in his official capacity; Ho-Chunk Gaming Black River Falls (HCG-BRF) and Executive Manager of the Ho-Chunk Gaming Black River Falls Greg Garvin in his official capacity,
          Plaintiffs,

v.

Ho-Chunk Gaming Commission; Commissioner Corinna K.V. Blaschke in her official and individual capacity; Commissioner Lena M. Walker in her official and individual capacity; Commission Kyle M. Funmaker in her official and individual capacity; Commission James R. Dakota in his official and individual capacity; and Commissioner Winona L. Mann in her official and individual capacity, 

            Defendants. 

-and-

Trina Johnson and Steven Mach,

           Interested Parties.
	
	Case No.:  CV 15-30



ORDER

(Denying Motion for Expedited Consideration)


On November 4, 2015, the plaintiffs, by and through Attorney Heidi Drobnick, filed a Motion to Compel Discovery accompanied by Plaintiff’s Notice and Motion for Expedited Consideration. The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) state that “a Motion for Expedited Consideration shall state the reasons why the accompanying Motion should be heard prior to the normal time period, and what efforts the party has made to resolve the issue with the opposing party prior to filing the Motion for Expedited Consideration.”  Rule 19(C).  The Court interprets this rule as establishing a two-prong test.  See, e.g., Ho-Chunk Nation et al. v. Wayne's Transport, Inc., et al., CV 02-14 (HCN Tr. Ct., June 26, 2003).
The plaintiffs failed to state what efforts were made to resolve the issue with the opposing party. Although the plaintiffs state that they have not received any discovery from defendants, despite the fact that the Preliminary Injunction Hearing is scheduled for November 10, 2015, there is no discussion of any contact made with the defendants to resolve the issue. The Court cannot speculate the discovery effort made by the plaintiffs thus far. Additionally, the Court can infer that the plaintiffs are requesting that the Motion be heard expeditiously due to the November 10, 2015 hearing. But, the plaintiffs do not directly explain why the Motion should be heard prior to the normal time period, and do not detail why the discovery requests need to be received before the Preliminary Injunction Hearing.

The Court notes that the Ho-Chunk Nation Rules of Civil Procedure dictate that, unless stipulated or directed by the Court, required disclosures shall be received within ten (10) calendar days after the scheduling conference. HCN R. Civ. P. 31(B). Furthermore, requesting parties must receive interrogatories within twenty-five (25) calendar days of receiving them. Id., 32.  The Court has not yet held a scheduling conference, and interrogatories were not filed with the Court until November 5, 2015. 

The Court does acknowledge that these rules do not seem to contemplate cases falling under the Ho-Chunk Nation Amended & Restated Gaming Ordinance, such as this one, where the Court shall issue a written decision within sixty (60) days of the filing of the complaint, unless the licensee seeks an extension of time that delays the hearing process. 5 HCC § 1.16(a)(8).  However, special procedural rules for these gaming cases do not yet exist. Therefore, the Court intends to take up scheduling at the previously noticed Preliminary Injunction Hearing on November 10, 2015 at 12:30 p.m. CST which will now be a Preliminary Injunction Hearing/Scheduling Conference. 
For the aforementioned reasons, the Motion for Expedited Consideration is hereby denied. 
Ho-Chunk Nation Rules of Civil Procedure

Rule 18.
Type of Motions.

Motions are requests to the Court and must be in writing except for those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.

Rule 19.
Filing and Responding to Motions.

(A) Filing.  Motions may be filed by a party with any pleading or at any time after their first pleading has been filed.  A copy of all written Motions shall be delivered or mailed to other parties at least five (5) calendar days before the time specified for a hearing on the Motion.  Motions for Extension of Time and More Definite Statement may be filed before the initial pleading.

(B) Reponses. A Response to a written Motion must be filed at least one (1) day before the hearing. If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed. The party filing the Motion must file any Reply within three (3) calendar days. 

(C) Motions for Expedited Consideration. Any Motion that requires action within five (5) calendar days shall be accompanied by a Motion for Expedited Consideration. The Motion for Expedited Consideration shall state the reasons why the accompanying Motion should be heard prior to the normal time period, and what efforts the party has made to resolve the issue with the opposing party prior to filing the Motion for Expedited Consideration.
Ch. V - Discovery

Introduction.  Discovery is the process used among parties to uncover evidence relevant to the action, including the identity of persons having knowledge of facts.  Discovery may take place before an action has been filed and may be used for the purpose of preserving testimony or other evidence that might otherwise be unavailable at the time of trial.  Discovery may include written interrogatories, depositions, and requests for the production of documents and things.  It is the policy of the Court to favor open discovery of relevant material as a way of fostering full knowledge of the facts relevant to a case by all parties.  It is the intent of these rules that reasonably open discovery will encourage settlement, promote fairness and further justice.  

Rule 31.
Required Disclosures.

(A) Disclosures.  Except to the extent otherwise stipulated or directed by order, a party shall, without waiting for a discovery request, provide to other parties:

(1) the name and, if known, the address and telephone number of each individual likely to have discoverable information relevant to disputed facts alleged with particularity in the pleadings, identifying the subjects of the information;

(2) a copy or a description by category and location, of all documents, data, complaints, and tangible things in the possession, custody, or control of the party that are relevant to disputed facts alleged with particularly [sic] in the pleadings;

(5) judicial notice shall be taken of and required disclosures shall be made of official documents, public documents, documents subject to public inspection, documents and materials of non-executive session, governmental minutes and recordings of a governmental body pursuant to the Open Meetings Act 2 HCC § 2.
(B) Time of Disclosure.  Unless otherwise stipulated or directed by the Court, these disclosures shall be received by the Court within ten (10) calendar days after the scheduling conference.  A party shall make its initial disclosures based on the information then reasonably available to it and is not excused from making its disclosures because it has not fully completed its investigation of the case or because it challenges the sufficiency of another party’s disclosures or because another party had not made its disclosures.

(C) Authority to Compel.  The Court shall have sua sponte authority to compel disclosure or production of discoverable documents, records and other materials, and to compel parties to answer or respond upon the Court’s own motion.

IT IS SO ORDERED this 6th day of November 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
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