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IN THE 

HO-CHUNK NATION TRIAL COURT

	Wallace Greendeer,

            Petitioner,

v.

Danny Dowling, HCG-BRF Maintenance Manager & Libby Fairchild, Executive Director of Personnel,
            Respondent. 
	
	Case No.:  CV 15-08



ORDER

(Granting Motion to Dismiss)

INTRODUCTION 
The Court must determine whether to grant the respondent’s Motion to Dismiss the Petition for Administrative Review.  The administrative record and pleadings reveal that the petitioner filed the Petition for Administrative Review thirty-two (32) days following the issuance of the Grievance Review Board decision.  Accordingly, the Court dismisses the action as barred by the applicable statute of limitations.  Additionally, as this matter concerns the interview and selection process, the Court finds it does not fall into a grievance category in which there is a waiver of sovereign immunity.  
PROCEDURAL HISTORY
The petitioner, Wallace Greendeer, initiated the current action by filing a Complaint with the Court on May 1, 2015.  The Court determined this to be a Petition for Administrative Review (hereinafter Petition).  This matter is appealed from the decision of the Grievance Review Board (hereinafter GRB) in the grievance entitled Wallace Greendeer v. Danny Dowling, HCG-BRF Maintenance Manager & Libby Fairchild, Executive Director of Personnel, GRB – 112.14.H/D/HP (GRB, Mar. 30, 2015) (hereinafter GRB Decision).  
The Court entered a Scheduling Order on May 5, 2015 setting the relevant deadlines in the instant case. The Administrative Record was filed on May 8, 2015. The petitioner filed his Initial Brief on May 29, 2015. The respondent, by and through Attorney Heidi Drobnick filed a Notice and Motion to Re-Caption Case on June 8, 2015.  On June 29, 2015, the respondent Libby Fairchild filed a Notice and Motion to Dismiss.  On July 1, 2015, the respondent Danny Dowling filed Respondent’s Notice of Motion and Motion to Dismiss and Motion to Extend Briefing Deadlines (hereinafter Motion to Dismiss).  The petitioner filed a Reply Brief on July 9, 2015. 
The Court convened the Motion Hearing on August 4, 2015 at 2:30 p.m. CDT.  The Court notes that the parties received proper notice of the Motion Hearing as a Notice of Hearing was sent to the parties on or around July 13, 2015.  The following parties appeared at the hearing: Wallace Greendeer; Attorney Heidi Drobnick, appearing on behalf of the respondent Danny Dowling; and Attorney William Gardner, observing on behalf of the Ho-Chunk Nation Grievance Review Board.  The respondent Libby Fairchild, and her counsel, Ho-Chunk Nation Department of Justice Attorney Wendi Huling, failed to appear, and did not provide the Court with notice explaining their non-attendance.
 The Court proceeded in the parties absence as permitted by Ho-Chunk Nation Rules of Civil Procedure, Rule 44(C).
However, as one of the movants of the Motion to Dismiss was not present, the Court determined to continue the Motion Hearing. The Court notes that parties received proper notice of the Continued Motion Hearing as a Notice of Hearing was sent to the parties on or around September 3, 2015. 
The Court convened the Continued Motion Hearing on September 14, 2015 at 3:30 p.m. CDT.  The following parties appeared at the hearing. Wallace Greendeer; Attorney Heidi Drobnick, appearing on behalf of the respondent Danny Dowling; and Department of Justice Attorney Wendi Huling, on behalf of the respondent Libby Fairchild.
 
APPLICABLE LAW

Employee Relations Act of 2004, 6 HCC § 5
Subsec. 35. 
Judicial Review.
a.
 Waiver of Sovereign Immunity. Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein. This waiver shall be strictly construed. 

b. 
There is no judicial review of employee evaluations or disciplinary actions that do not immediately result in suspension or termination.

c. 
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board. An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.
d.
Relief. 
(1) This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation. 
(2) The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation's laws. Other equitable remedies shall only include: 
(a) an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee; 


(b) the removal of negative references from the employee's personnel file; 


(c) the award of bridged service credit; and 


(d) the restoration of the employee's seniority. 

(3) Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation. Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section.
e. 
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board. Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position. The Trial Court shall not exercise de novo review of Board decisions. The Trial Court may only set aside or modify a Board decision if it was arbitrary and capricious.
Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 
2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

e. Service by Mail. Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) and 5(C)(1)(a)(ii) as stated above.

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 17.
Computation of Time. 

(A) When counting days to meet time limits under these Rules, computation begins on the day after the filing. For example, if a Complaint is filed on the first day of a month and the Answer is due in twenty (20) calendar days, then the date the Answer is due will be the twenty-first day of the month. If the time limit identified in these rules is less than 15 HCN Rules of Civil Procedure (12/17/11 revised) seven (7) calendar days, then Saturdays, Sundays and legal holidays are not counted in the time limit. Legal Holidays are defined as those organized by the Ho-Chunk Nation.

(B) If a time limit concludes on a weekend, legal holiday, or day when the Court is closed due to inclement weather or other unforeseen circumstances, then the time limit falls on the next working day. Computation of time originates with the actual Court filing date or Court file stamped date of the document and not the date the notice or the document is received by the party.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.
Rule 56. 
Dismissal of Action
(A) Voluntary Dismissal. A plaintiff may file a Notice of Dismissal any time prior to the filing of an Answer. The Complaint will be dismissed without prejudice.

(B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for lack of jurisdiction; if there has been no order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests 
(C) Sua Sponte Dismissal. The Court, on its own motion, may move to dismiss an action if there has been no filing or other activity on the record for six (6) months, if a party substantially fails to comply with these rules, or if a party substantially fails to comply with an order of the Court. The Court shall give written Notice to all parties that the action will be dismissed after thirty (30) calendar days unless good cause is shown in writing prior to the end of the thirty (30) day period. No further notice is necessary for the Court to enter a dismissal. 

Rule 57. 
Entry and Filing of Judgment.
All judgments must be signed by the presiding Judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk. A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing. The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk. Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a set rate by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.
(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63. 
Judicial Review of Administrative Adjudication.
(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

1. 
The following laws provide for filing within thirty (30) days:

a.
 EMPLOYMENT RELATIONS ACT OF 2004

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(C) The petitioner shall file copies of the Petition for Administrative Review upon all parties to the action. The petitioner shall promptly file Certificate of Service with the Court.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review. The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception:

1.
The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board:

a. 
excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or
b. 
failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing.

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief, unless the petitioner has sought an evidentiary modification pursuant to HCN R. Civ. P. 63(D)(1)(a-b). The respondent shall have thirty (30) calendar days after filing of the brief within which to file a Response Brief. After filing of respondent’s Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

1. 
If the petitioner alleges one of the conditions stated in HCN R. Civ. P. 63(D)(1)(a-b), then the Court shall convene a hearing to determine whether to include supplemental evidence in the administrative record. The Court shall announce the briefing schedule, which shall resemble the schedule set forth in HCN R. Civ. P. 63(E), in a written decision after the hearing.
(F) The administrative record shall consist of all evidence presented to the agency, including but not limited to:

1. 
admitted exhibits, including an explanation for refusing any offered exhibits,

2.
 a transcript of the proceedings, which may be in digital or other electronically recorded format, sufficiently clear so that the Court may determine what transpired in the proceedings,

3. 
any other material relied on by the agency in making its determination: and/or

4.
 any supplemental evidence received pursuant to HCN R. Civ. P.63(D)(1)(a-b).

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.

(H) The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:

1. 
The EMPLOYMENT RELATIONS ACT OF 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

(J) The Court maintains discretion to grant continuances upon a showing of good cause.

(K) The Court shall issue a final written decision within ninety (90) calendar days after the conclusion of oral argument. If no oral argument is held, the timeframe for issuance of a decision begins after the expiration of time to file a Response Brief or Reply Brief, whichever is longer.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.
FINDINGS OF FACT

1.
The petitioner, Wallace Greendeer, is a member of the Ho-Chunk Nation who resides at 10756 County Rd. N, Tomah, WI 54660. 
2.
The respondents, Danny Dowling and Libby Fairchild represented HCG-BRF Maintenance Department of the HCN Personnel Department, respectively. 
3.
The GRB denied the petitioner’s grievance, finding his filing to be untimely, in Wallace Greendeer v. Danny Dowling, HCG-BRF Maintenance Manager & Libby Fairchild, Executive Director of Personnel, GRB – 112.14.H/D/HP (GRB, Mar. 30, 2015). The GRB Decision was released for March 30, 2015. Admin. Record. 

4.
Petitioner Wallace Greendeer applied for a Maintenance Supervisor position at HCG-Tomah, but was not granted an interview.  The petitioner filed a grievance on December 15, 2014 claiming that he should have been given an interview for the position. Id. 

5.
The GRB concluded:

The Board AFFIRMS the Grievant’ s contention that the hiring process was not followed correctly and strongly recommends that management adhere to tribal laws and policies in the future. Despite the fact that the Board finds management did not follow Ho-Chunk Preference, the Grievant did not file the grievance in a timely manner sufficient enough to obtain the relief sought, and admitted as such. 

GRB Decision, at 13. 

DECISION

As an initial matter, the Court grants the Motion to Re-Caption the case. This is in compliance with the Court’s prior case law in Kerry Funmaker v. HCN GRB et al., SU 09-04 (HCN S. Ct., Mar. 29, 2010) and the petitioner did not object to the request. Mot. Hr’g (LPER, 02:46:45 p.m. CDT). 


Next, the Court must determine whether to grant the respondent’s Motion to Dismiss. The Administrative Record reveals that on March 30, 2015, the GRB entered its decision in GRB Case No. 103.13.H/D.  In the March 30, 2015 decision, the GRB informed the petitioner of his appeal, explaining:

The Employee Relations Act allows for judicial review of a grievance involving suspension, termination, discrimination or harassment only after the Administrative Review Process has been exhausted.  The ERA further provides that an employee may appeal a Board decision to the Trial Court within 30 calendar days of service of the Board’s decision by mail. 

GRB Decision (Mar. 30, 2015) at 14. 

Thereafter, on May 1, 2015, thirty-two (32) days after service of the GRB Decision, the petitioner filed the Petition with the Court.  As a result, the respondent argues that the petitioner filed his Petition two (2) days outside of the applicable statute of limitations.  Mot. to Dismiss (July 1, 2015) at 12; Cont. Mot. Hr’g (LPER, Sept. 14, 2015, 03:50:20 p.m. CDT); ERA, § 5.35c. 
The ERA allows an employee to appeal a decision of the GRB to the Ho-Chunk Nation trial court within thirty (30) days of a GRB decision.  The ERA provides a limited waiver of sovereign immunity for the employee to bring the appeal against the Nation: “Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein. This waiver shall be strictly construed.” ERA § 5.35(a). The Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act (hereinafter SLCCA) also provides an applicable statute of limitation:
Subsec 4.
Civil Action and Time Limitation. Civil actions may be commenced only within the periods as prescribed here: 

e.
Employment. All employment actions must be filed in the Trial Court within 30 calendar days of the final administrative grievance review decision by the Grievance Review Board.

SLCCA, 2 HCC §14. 
The Supreme Court established precedent in stressing the importance of filing in a timely manner.  For example, the Supreme Court recently denied appellate review due to the untimely filing of an interlocutory appeal.  Ho-Chunk Nation v. Money Centers of America, Inc. and MCA of Wisconsin, Inc., SU 12-01 (HCN S. Ct., Feb. 8, 2012); See Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.  In arriving at its decision, the Supreme Court acknowledged the appellant’s unsupported contention regarding late notice of the Trial Court’s order.  Id. at 2.  Ultimately, the Supreme Court denied appellate review, recognizing the adequacy of the established timeframes and its history of denying untimely appeals in the past.  Id. at 3 (citing Veronica L. Wilber v. Ho-Chunk Nation, SU 04-02 (HCN S. Ct., Apr. 14, 2004) (denying appeal since appellant filed Notice of Appeal one (1) day late); HCN Hous. Auth. v. Tyrone Swallow et al., SU 01-16 (HCN S. Ct., Dec. 19, 2001) (denying appeal since appellant filed Notice of Appeal eight (8) days late); Marie WhiteEagle v. Wis. Dells 
Head Start et al., SU 01-14 (HCN S. Ct., Nov. 27, 2001) (denying appeal since appellant filed Notice of Appeal one (1) day late); HCN Legislature v. HCN Gen. Council et al., SU 01-09 (HCN S. Ct., Aug. 22, 2001) (denying appeal since appellant filed Notice of Appeal one (1) day late); HCN Dep’t of Hous., Prop. Mgmt. Div. v. Charles C. Brown et al., SU 00-11 (HCN S. Ct., Aug. 18, 2008) (denying appeal since appellant filed Notice of Appeal eleven (11) days late); but see Alvane King v. Majestic Pines Casino Food & Beverage Department and George Martin, SU 11-01 (HCN S. Ct., Aug. 25, 2011).
  Furthermore, in Jenna Callista Littlegeorge v. Adam J. Hall et. al., SU 12-03 (HCN S. Ct. Jan. 18, 2013), the Supreme Court held that “the appellant failed to file her petition prior to the expiration of the filing deadline, which constitutes a mandatory statutory bar.” Consequently, the Court finds the petitioner’s failure to file a timely appeal warrants dismissal in the instant case.
Furthermore, The Court must address the issue of subject matter jurisdiction prior to proceeding to the merits of any given case.  The burden of proof rests upon the party invoking the subject matter jurisdiction of the Court.  Ho-Chunk Nation v. Harry Steindorf and Jess Steindorf, CV 99-82 (HCN Tr. Ct., Feb. 11, 2000) aff’d HCN v. Harry Steindorf and Jess Steindorf, SU 00-04 (HCN S. Ct., Sept. 29, 2000).  The Constitution clearly states that the “Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity.”  Constitution, Art. XII, Sec. 1.  Furthermore, the umbrella of sovereign immunity encompasses sub-entities of the Nation.  Chloris A. Lowe, Jr. v. Ho-Chunk Nation Legislature and Ho-Chunk Nation General Council, CV 97-12 (HCN Tr. Ct., Mar. 21, 1997) at 14 aff’d Chloris A. Lowe, Jr. et al., SU 97-01 (HCN S. Ct., June 12, 1997).  The petitioner, however, has not identified any such express waiver to the Court.  

The Ho-Chunk Nation Legislature possesses the constitutional authority to promulgate laws, including those pertaining to employment.  Const., Art. V, § 2(a, f).  Specifically, the Legislature can delegate its powers to an executive administrative agency.
  Id., Arts. V, § 2(b), VI, § 1(b).  The Court must respect the spheres of authority occupied by the co-equal branches of government.  Id., Arts, III, § 3, IV, § 2.  The Petition alleges that the cause of action arises under the Employment Relations Act. The Employment Relations Act indicates that when candidates for employment wish to file a grievance, he or she may elect to file a complaint with the Department of Personnel and with the GRB.  See ERA, 6 HCC §5.33d.  The Court is authorized to grant judicial review of GRB decisions under the Employment Relations Act. See Id., §5.35c.  The Employment Relations Act states that “the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein. This waiver is to be strictly construed.” Id., §5.35a.  
However, the code goes on to state that “[j]udicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.” Id., §5.35c.  Therefore, the Court finds that the limited waiver of sovereign immunity applies only to grievances involving suspension, termination, discrimination, or harassment.  Here, the complaint is regarding the interview and selection process, and thus dues not fall into a grievance category in which there is a waiver of sovereign immunity.  See Laura Castner v. Grievance Review Board, CV 13-19 (HCN Tr. Ct., July 14, 2014); LPER, Sept. 14, 2015, 03:40:04 p.m. CDT.  

The petitioner attempts to argue that the respondents acted beyond the scope of their authority. Reply Brief (July 9, 2015) at 2; see Constitution, Art. XII, Sec. 2. A litigant who shows that an employee of the Nation acted beyond the scope of his or her duties can therefore overcome the defense of sovereign immunity as it applies to the employee. The petitioner states that the respondents were not properly following a Quick Passage Resolution to the ERA, mandating training for the application of the Ho-Chunk Preference. Reply Brief (July 9, 2015) at 2   However, Danny Dowling and Libby Fairchild were not listed in their individual capacities. See HCN R. Civ. P. 27(B).  Additionally, the petitioner did not present sufficient evidence showing that the respondents acted beyond the scope of their duties, as the Court does not find that any alleged failure to train employees on the Ho-Chunk Preference would rise to the level of acting beyond the scope of their duties as relevant to the facts of this appeal. 
THEREFORE, for the reasons stated above, the Court hereby GRANTS the respondent’s Motion to Dismiss.

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 13th day of November 2015, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge
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� The Court notes that it had not yet granted the Motion to Re-Caption the case at this time. 


� Attorney Wendi Huling informed the Court that she believed the Department of Justice was conflicted out of this case, and that Libby Fairchild would need to look to outside counsel. Accordingly, Attorney Huling requested to be dismissed from the courtroom at approximately 03:36:45 p.m. CDT. The Court granted the request.  Therefore, Attorney Drobnick proceeded with arguing the Motion to Dismiss. 


� King v. Majestic Pines Casino Food & Beverage Dept. et al. The Trial Court dismissed an action due to the petitioner’s failure to comply with the briefing deadline. SU 11-01 (HCN S. Ct., Aug. 25, 2011); Order (Re-Captioning Case and Granting Dismissal), CV 10-53 (HCN Tr. Ct., Jan. 4, 2011).  However, the Supreme Court reversed, finding the Trial Court “mechanically applied a procedural rule that instead presumes a consideration of several factors.” King at 7.  The instant case can be distinguished from King; the petitioner failed to file his appeal to the Trial Court within the requisite timeframe.  Therefore, the limited waiver of sovereign immunity, which is to be strictly construed, was no longer available to the petitioner. “The petitioner’s failure to adhere to terms of the limited waiver has the effect of raising the shield of sovereign immunity against her suit.” Diana Wolf v. HCN GRB, CV 09-48 (HCN Tr. Ct., May 7, 2010) at 11.  Conversely, the petitioner in King failed to file an Initial Brief on time, in violation of briefing deadlines established by the Court in a Scheduling Order.  See also HCN R. Civ. P. 63.  The Court determines that it will not address the King factors when there is not a waiver of sovereign immunity.  The Court notes that it did address the King factors when a Petition for Administrative Review was filed late in Peter Nuetzel v. HCN Enrollment Committee.  CV 13-01 (HCN Tr. Ct., Feb. 24, 2014). However, the Nuetzel decision was regarding the Ho-Chunk Nation Tribal Enrollment and Membership Code, 2 HCC § 7, which does not contain the strong language of the limited waiver of sovereign immunity found in the Employee Relations Act of 2004, 6 HCC § 5, and the defense of sovereign immunity was not specifically raised.  Id. 


� In this respect, as well as others, the Ho-Chunk governmental structure differs from its federal counterpart.  The United States Congress, for example, cannot constitutionally delegate its legislative powers to the Executive Branch.  “‘The . . . distinction . . . is between the delegation of power to make the law, which necessarily involves a discretion as to what it shall be, and conferring an authority or discretion as to its execution, to be exercised under and in pursuance of the law.’”  J.W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 407 (192) (citation omitted); see also Whitman v. Am. Trucking Assoc., Inc., 531 U.S. 457, 473-75 (2001).  No federal constitutional provision allows a direct legislative delegation.
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