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IN THE 

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Nation,

             Plaintiff,

v.

Eric Houghton,

             Defendant. 
	
	Case No.: CIT 15-03
                  


ORDER

(Regarding Citation)

INTRODUCTION

The Court must determine whether to impose a fine or penalty as a result of a citation issued against the defendant.  The Court held a Preliminary Hearing, in which the defendant entered a plea of no contest.  The analysis of the Court follows below.
PROCEDURAL HISTORY

The plaintiff, Ho-Chunk Nation (hereinafter HCN or Nation) initiated the current action by filing citation CIT 15-03 with the Court on May 5, 2015.  Ho-Chunk Nation Officer Zachary Quackenbush issued the vicious dog citation to the defendant on May 4, 2015. See Ho-Chunk Nation Domesticated Animal Control Ordinance, 3 HCC §5.10. The citation provided that the defendant was to appear before the Court for a Preliminary Hearing on May 18, 2015. 
The Court convened the Preliminary Hearing on May 18, 2015 at 2:00 p.m. CDT.
  The following parties appeared at the hearing: Ho-Chunk Nation Department of Justice Attorney Rebecca L. Maki-Wallander, plaintiff’s counsel; and the defendant, Eric J. Houghton. 
The plaintiff filed a Motion to Compel Restitution on September 2, 2015. 
APPLICABLE LAW

Domesticated Animal Control Ordinance, 3 HCC § 5.
Subsec. 4. 
Definitions.  Terms used in this Ordinance have the following meaning.

g. “Owner” means any person, entity, organization, or department possessing, harboring, keeping, or having an interest in, or having control or custody of an animal.

h. “Proper Enclosure” means, while on the owner’s property, a dog shall be securely confined indoors or in a securely enclosed and locked pen suitable to prevent the entry of young children and designed to prevent the animal from escaping.

i. “Running at Large” means any dog found on public property or on the property of

any person other than the person owning or keeping the dog unless the dog is accompanied by a person exercising control over the dog within the jurisdiction of the Ho-Chunk Nation.

k. “Vicious Dog” means a dog that when unprovoked does any of the following:

(1) Inflicts bites on a person or a domesticated animal either on public or private property.

(2) Chases or approaches a person upon the street, sidewalks, or in any public place in a menacing manner, and any dog with a known propensity, tendency, or disposition to attack without provocation, to cause injury, or to otherwise threaten the public safety.

Subsec. 10.
Running at Large. No owner of any dog or cat shall allow the dog or cat to run at large within the jurisdiction of the Ho-Chunk Nation.

Subsec. 14. 
Vicious Dogs.
a.
No owner shall have a vicious dog within the jurisdiction of the Ho-Chunk Nation unless the dog is muzzled and restrained under the control of a responsible person or confined in a proper enclosure as defined in paragraph 4h.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment.  A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration.  Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly.  The motion may be made with a motion for a new trial.  If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the entry of judgment, the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.
(C) Erratum Order or Reissuance of Judgment.  Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(D) Grounds for Relief.  The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons:  (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a) or (b); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged, or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT
1.
The parties received proper notice of the May 18, 2015 Preliminary Hearing. 
2.
The plaintiff is a federally recognized Indian tribe with principal offices located on trust lands at the HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615. See 79 Fed. Reg. 4748 (Jan. 29, 2014).
3.
The defendant, Eric Houghton, is a member of the Ho-Chunk Nation who resides at W9004 Nac Ge Pi Road, Black River Falls, WI 54615. Prelim. Hr’g (LPER, May 18, 2015, 02:17:20 p.m. CDT). 
4.
On May 2, 2015, the Ho-Chunk Nation Police Department issued one (1) citation against the defendant for the following violation of the Ho-Chunk Nation Domesticated Animal Control Ordinance, 3 HCC § 5.

No. 1030; Violation of 3 HCC § 5.14.


$250.00
5.
The defendant entered a plea of no contest. Id., 02:20:15 p.m. CDT. 

6.
In addition to payment for the citation, the plaintiff moved for restitution in the amount of $257.70 to pay the veterinary bill incurred by Ms. Phyllis Smoke. Id., 02:19:13 p.m. CDT. 

7.
The defendant agreed to voluntarily fill out an “Irrevocable Per Cap Agreement” to pay the debt.  Id., 02:21:58 p.m. CDT. However, on May 21, 2015, the plaintiff, by and through Attorney Maki-Wallander filed a Correspondence with the Court indicating that the Ho-Chunk Nation Treasury Department would not be able to process the form when being requested to pay an outstanding debt to another tribal member. Therefore, the plaintiff asked that the Court permit Mr. Houghton to make the payment for restitution by check or money order. 
8.
The Court has no record that the defendant voluntarily made payment, through his per capita distribution, for the citation.

9.
On September 2, 2015, the plaintiff filed a Motion to Compel Restitution stating that they have not been notified of payment.
DECISION
In the instant case, the plaintiff requested that the Court enforce a citation against the defendant.  Specifically, Attorney Maki-Wallander, on behalf of the plaintiff, requested that the Court enforce the citation against the defendant’s per capita payments. Id., 02:21:01 p.m. CDT. The Court recognizes that the citation is a monetary obligation owed to the Nation, and based upon the plea of no contest entered by the defendant, grants the requested relief of the plaintiff.  See Claims Against Per Capita Ordinance, 2 HCC § 8.5(a)(1).  THEREFORE, the Court hereby ORDERS that the Ho-Chunk Nation Department of Treasury withhold $250.00 from the defendant’s per capita distribution to satisfy the outstanding forfeiture.  All withheld funds shall be directed to the Ho-Chunk Nation Trial Court.  
As to the restitution, the Court ORDERS that the defendant pay $257.70 by check or money order payable to Ms. Phyllis Smoke. The payment should be brought to the Ho-Chunk Nation Clerk of Court on or before February 20, 2016, and the Court will forward to Ms. Smoke so there is a proper record of payment. 
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 22nd day of December, 2015 by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
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� The Ho-Chunk Nation Supreme Court enacted a Trial Court rule mandating written decisions within a ninety (90) day timeframe, and the Court recognizes that the Legislature specifically requested a written decision within an abbreviated timeframe. In the Matter of Timely Issuance of Decisions, Admin. Rule 2005-01 (HCN S. Ct., Apr. 9, 2005). The presiding judge extends her sincerest apologies to the parties for the failure of the Court to enter decision in this matter within a ninety (90) day timeframe due to a clerical error with the calendaring of the hearing. Each trial judge maintains a duty to "dispose promptly of the business of the court." HCN Rules of Judicial Ethics, § 4-1(E).  


� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/government/legislature.aspx.
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