[image: image1.wmf][image: image2.wmf]

IN THE 

HO-CHUNK NATION TRIAL COURT

	Andrea Rave,
              Petitioner,
 v.
Committee on Tribal Enrollment Enrollment Department,

              Respondent. 
	
	Case No.:  CV 12-22



ORDER

(Petition Denied)
INTRODUCTION

The Court conducted a Hearing for Oral Argument on November 27, 2012 in accordance with the HocĄk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(g).  The Court must determine whether to grant the petitioner’s April 16, 2012 Petition for Administrative Review.  Based on Ho-Chunk Nation Supreme Court precedent, the Court denies the Petition for Administrative Review. The analysis of the Court follows below.
PROCEDURAL HISTORY

The petitioner, Andrea Rave, initiated the current action by filing the April 16, 2012 Petition for Administrative Review (hereinafter Petition). Consequently, the Court issued a Scheduling Order on April 17, 2012, and served the documents upon the petitioner and respondents,
 by personal service as permitted by HCN R. Civ. P. 5(C)(1).  The Scheduling Order set all applicable deadlines.  The respondent’s submitted the Administrative Record on May 1, 2012.  The Scheduling Order informed the petitioner of her duty to file an Initial Brief on or before May 16, 2012; the petitioner filed a correspondence of the same date.  The Scheduling Order also informed the respondent that they must file a Response Brief within thirty (30) days of the filing of the Initial Brief and that the petitioner had ten (10) after receiving the Response Brief to file a Reply Brief. The respondents, by and through Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Wendi Huling and Attorney Rebecca Maki, filed a timely Response Brief on June 13, 2012.  
On November 27, 2012, the Court convened a Hearing for the purpose of allowing the parties to present oral arguments.  The following parties appeared at the Hearing:  Andrea Rave, petitioner; DOJ Attorney Wendi Huling, for respondent, Committee on Tribal Enrollment; and DOJ Attorney Rebecca Maki, for respondent, Enrollment Department.        

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. II - Membership

Sec. 1.

Requirements.  The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation: 
a.
All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 
a. b.
All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood. 

Sec. 5.

Membership Code.  The Legislature shall have the power to enact laws not inconsistent with the Article to govern membership. Removal of any person who is not eligible for membership from the Membership Roll shall be done in accordance with the Membership Code, provided, that such removal is approved by at least two-thirds (2/3) vote of the General Council.
Art. VII - Judiciary 

Sec. 4.

Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary.  The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

HO-CHUNK NATION TRIBAL ENROLLMENT AND MEMBERSHIP CODE, 2 HCC § 7

Subsec. 2
Purpose.  To establish within the Department of Heritage Preservation, an Office of Tribal Enrollment, to maintain one official roll of all Members and to provide procedures

for determining which persons meet the requirements for Membership in the Ho-Chunk Nation.

Subsec. 10
Ineligible Tribal Member Removal Procedures.
a. Grounds for Removal.


(2) insufficient proof of Ho-Chunk ancestry (Article II, Section 1(a) of the Constitution);


b. Persons Authorized to Initiate Possible Removal.



(2) Initiation of Removal by Members. Any three (3) enrolled Ho-Chunk adult Members who are not Legally Incompetent may initiate a removal of a Member from the Membership Roll only by filing Affidavits with the Office of Tribal Enrollment. The Affidavits must clearly state the grounds for removal. A non-refundable filing fee of Fifty Dollars ($50.00) must accompany each Affidavit.

HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 1

Subsec. 4.
Jurisdiction.  The Ho-Chunk Judiciary shall exercise jurisdiction over all matters with the power and authority of the Ho-Chunk Nation including controversies arising out of the Constitution of the Ho-Chunk Nation; laws, statutes, ordinances, resolutions, and codes enacted by the Legislature; and such other matters arising under enactments of the Legislature or the customs and traditions of the Ho-Chunk Nation. The jurisdiction extends over the Nation and its territory, persons who enter its territory, its members, and persons who interact with the Nation or its members wherever found. 
Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 

2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.
3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 
Rule 27. 
The Nation as a Party. 
(A) Actions involving Minor or Adult Incompetents.  When the Nation files an action concerning a minor or a legally incompetent adult, the Complaint will identify the following as parties: 1) matters with minors as parties shall be filed using only initials and date(s) of birth or matters with incompetents as parties may be filed using their actual names; 2) the parents or legal guardians by names and residence(s); and 3) any other person having physical custody of the child/children by name, relationship to the child/children and residence.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under the Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion and the Court does not decide a motion under the Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under the Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63. 
Judicial Review of Administrative Adjudication.
(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

1. The following laws provide for filing within thirty (30) days:
a. EMPLOYMENT RELATIONS ACT OF 2004
b. HO-CHUNK INSURANCE REVIEW COMMISSION ESTABLISHMENT AND ORGANIZATION ACT

c. HO-CHUNK NATION TRIBAL EMPLOYMENT RIGHTS ORDINANCE

d. TRIBAL ENROLLMENT AND MEMBERSHIP CODE

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.
(C) The petitioner shall file copies of the Petition for Administrative Review upon all parties to the action. The petitioner shall promptly file Certificate of Service with the Court.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review. The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception:

1. The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board:
a. 
excluded relevant evidence as defined by the Federal Rules of Evidence, 
Rule 401; or

b. 
failed to consider evidence that could not reasonably have been discovered 
prior to the Employee Grievance Review Board hearing.

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief, unless the petitioner has sought an evidentiary modification pursuant to HCN R. Civ. P. 63(D)(1)(a-b). The respondent shall have thirty (30) calendar days after filing of the brief within which to file a Response Brief. After filing of respondent’s Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.
1. If the petitioner alleges one of the conditions stated in HCN R. Civ. P. 63(D)(1)(a-b), then the Court shall convene a hearing to determine whether to include supplemental evidence in the administrative record. The Court shall announce the briefing schedule, which shall resemble the schedule set forth in HCN R. Civ. P. 63(E), in a written decision after the hearing.
(F) The administrative record shall consist of all evidence presented to the agency, including but not limited to:
1. admitted exhibits, including an explanation for refusing any offered exhibits,

2. a transcript of the proceedings, which may be in digital or other electronically recorded format, sufficiently clear so that the Court may determine what transpired in the proceedings,

3. any other material relied on by the agency in making its determination: and/or

4. any supplemental evidence received pursuant to HCN R. Civ. P.63(D)(1)(a-b).

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.

(H) The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:
1. The EMPLOYMENT RELATIONS ACT OF 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.
2. The TRIBAL ENROLLMENT AND MEMBERSHIP CODE mandates that the Court may only set aside or modify a decision if arbitrary or capricious; unsupported by clear and convincing evidence; involving an abuse of discretion; or containing procedural irregularities.

(J) The Court maintains discretion to grant continuances upon a showing of good cause.

(K) The Court shall issue a final written decision within ninety (90) calendar days after the conclusion of oral argument. If no oral argument is held, the timeframe for issuance of a decision begins after the expiration of time to file a Response Brief or Reply Brief, whichever is longer.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.
DECISION

The Constitution of the Ho-Chunk Nation (hereinafter Constitution) defines the powers of each respective branch of the Ho-Chunk Nation government.  Const., Arts. IV – VII.  The Constitution confers to the Ho-Chunk Nation Legislature (hereinafter Legislature) the power “to make laws, including codes, ordinances, resolutions, and statutes.”  Const., Art. V, § 2(a).  Additionally, the Constitution authorizes the Legislature to enact laws not inconsistent with the Article to govern membership.  Const., Art. II, § 5.   In exercising its delegated authority, the Legislature enacted the Tribal Enrollment and Membership Code (hereinafter Membership Code).

On April 16, 2012, the petitioner filed her Petition for Administrative Review in the Ho-Chunk Nation Trial Court seeking relief from the Enrollment Committee’s decision to deny her enrollment application.  Pet. at 1. The petitioner alleges the actions taken by the Enrollment Department violated her constitutional rights. Id. at 3. Assuming arguendo, that the acts of the Enrollment Department were deemed unconstitutional, one critical determination in granting of the defendant’s Petition for Administrative Review is whether the Court is able to grant the requested relief.  Specifically, the petitioner urges the Court to require the Enrollment Department to process the application and enroll an individual currently enrolled in another Tribe when such actions are prohibited by the Constitution.  See Const., Art. II, § 1(d) (indicating that as of March 3, 2000, the Ho-Chunk Nation shall no longer consider or accept for enrollment any person who has previously been enrolled as a member of another Tribe (including the Winnebago Tribe of Nebraska)).  The parties must remain mindful that the Court is charged with interpreting and applying the Ho-Chunk Nation’s laws and Constitution.  Const., Art. VII, § 4.  The Court is undoubtedly prohibited from issuing a remedy which the Constitution forbids, including the ordered enrollment of those constitutionally ineligible for enrollment.  See Henry GreenCrow, Jr. v. Ho-Chunk Nation et al., SU 12-04 (HCN S. Ct., Dec. 18, 2012) (stating “[t]he doctrine of standing is moored in the concept of justiciability . . . [a] litigant cannot maintain a suit in law or equity if a court lacks the constitutional capacity to redress the alleged wrong)(citations omitted).  
While the facts of the case and the support of the Ho-Chunk Nation Traditional Court certainly cast the petitioner’s request in a sympathetic light, her current enrollment with the Winnebago Tribe of Nebraska undoubtedly constricts the Court’s ability to grant the relief requested.  Even if the petitioner were to disenroll from the Winnebago Tribe of Nebraska, the Constitution would prohibit the petitioner’s enrollment. See Const., Art. II, § 1(d); see also Henry GreenCrow, Jr. v. Ho-Chunk Nation et al., SU 12-04 (HCN S. Ct., Dec. 18, 2012). Thus, without reaching the issues, the Court cannot correct potentially unconstitutional action(s) with an unconstitutional remedy.    Based on the Foregoing, the Court hereby denies the petitioner’s Petition for Administrative Review due to the failure to state a claim upon which relief may be granted.
The parties retain the right to file a timely post judgment motion with the Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED the 27th day of February 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Associate Trial Court Judge 
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� The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party a unit of government or enterprise.  HCN R. Civ. P. 27(B).
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