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IN THE 

HO-CHUNK NATION TRIAL COURT

	Tracy L. Littlejohn and 

Powell G. Littlejohn,

            Petitioners,

v.

HCN Enrollment Committee and Rita Gardner, Enrollment Officer, Gerald Cleveland, Sr., 2012 General Council Chairperson, HCN General Council Agency
            Respondents. 
	
	Case No.:  CV 12-72



ORDER

(Granting Motion to Dismiss)

INTRODUCTION

The Court must determine whether to grant the respondents’ Motion to Dismiss.  The petitioners failed to submit file the required filing fee within the prescribed ten (10) day time frame to retain the final filing date before the statute of limitations elapsed.  Therefore, the Court recognizes the petitioners’ filing as untimely and dismisses the instant case for failure to abide by statutory deadlines.
PROCEDURAL HISTORY

The petitioners, Tracy and Powell Littlejohn, initiated the current action by filing the Petition for Administrative Review on November 5, 2012.
  See Tribal Enrollment and Membership Code (hereinafter Membership Code), 2 HCC § 7;
 see also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(A)(1)(d).
  On November 9, 2012, the Court entered the Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the appeal.  In response, the respondents submitted the untimely administrative record on November 19, 2012.  See HCN R. Civ. P. 63(D).  


Thereafter, on December 4, 2012, the petitioners filed their Initial Brief.  HCN R. Civ. P. 63(E).  On December 17, 2012, respondent Rita Gardner, Enrollment Officer, by and through Ho-Chunk Nation Department of Justice Attorney Michelle M. Greendeer-Rave filed the Respondent Enrollment Officer’s Motion to Dismiss.  See HCN R. Civ. P. 56(B).  Consequently, the Court entered an order affording the parties notice of the impending Motion Hearing and suspending briefing deadlines pending the outcome of the Motion Hearing.  Order (Mot. Hr’g and Suspending Deadline), CV 12-72 (HCN Tr. Ct., Jan. 2, 2012).  On the same date, respondent Rita Gardner, Enrollment Officer, filed the Respondent Enrollment Officer’s Response Brief.


Also on January 2, 2013, the respondent Ho-Chunk Nation Enrollment Committee, by and through Attorney Wendi A. Huling, filed the Response Brief in Opposition to Petitioner’s Appeal.  On January 9, 2013, respondent Gerald Cleveland, Sr., 2012 General Council Chairperson, by and through Attorney Heidi A. Drobnick, filed his Notice of Motion, Motion to Dismiss, and Memorandum in Support. Finally, on January 14, 2013, respondent General Council Agency, by and through agent Roger Thundercloud, filed the Notice of Motion, Motion to Dismiss, and Memorandum in Support.
Thereafter the Court delivered amended Notice(s) of Hearing informing the parties of the date, time and location of the scheduled Motion Hearing.  The Court convened the Motion Hearing on January 16, 2013 at 9:00 a.m. CST.  The following parties appeared at the Hearing: Tracy Littlejohn, petitioner; Attorney Heidi Drobnick, appearing on behalf of respondent Gerald Cleveland, Sr., 2012 General Council Chairperson, who also appeared in person; Ho-Chunk Nation Department of Justice Attorney Wendi A. Huling, appearing on behalf of respondent Ho-Chunk Nation Enrollment Committee;  Ho-Chunk Nation Department of Justice Attorney Michelle M. Greendeer-Rave, appearing on behalf of respondent Rita Gardner, Enrollment Officer, who also appeared in person; Roger Thundercloud, appearing on behalf of General Council Agency.  The following party failed to appear and did not provide the Court with notice explaining his nonattendance: Powell Littlejohn, petitioner.  The Court proceeded in the party’s absence as permitted by HCN R. Civ. P. 44(C).
APPLICABLE LAW 

CONSTITUTION OF THE HO-CHUNK NATION

Art. II - Membership

Sec. 1.

Requirements.  The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation: 
a.
All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 
a. b.
All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood. 

Sec. 5.

Membership Code.  The Legislature shall have the power to enact laws not inconsistent with this Article to govern membership. Removal of any person who is not eligible for membership from the Membership Roll shall be done in accordance with the Membership Code, provided, that such removal is approved by at least two-thirds (2/3) vote of the General Council.
Art. VII - Judiciary 

Sec. 4.

Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary.  The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

HO-CHUNK NATION TRIBAL ENROLLMENT AND MEMBERSHIP CODE, 2 HCC § 7

Subsec. 2.
Purpose.  To establish within the Department of Heritage Preservation, an Office of Tribal Enrollment, to maintain one official roll of all Members and to provide procedures

for determining which persons meet the requirements for Membership in the Ho-Chunk Nation.

Subsec. 10.
Ineligible Tribal Member Removal Procedures.
a. Grounds for Removal.


(2) insufficient proof of Ho-Chunk ancestry (Article II, Section 1(a) of the Constitution);


b. Persons Authorized to Initiate Possible Removal.



(2) Initiation of Removal by Members. Any three (3) enrolled Ho-Chunk adult Members who are not Legally Incompetent may initiate a removal of a Member from the Membership Roll only by filing Affidavits with the Office of Tribal Enrollment. The Affidavits must clearly state the grounds for removal. A non-refundable filing fee of Fifty Dollars ($50.00) must accompany each Affidavit.

Subsec. 12.
Appeals to Trial Court.


a. An appeal of the findings and recommendations of the Committee on Tribal Enrollment must be filed in the Trial Court within thirty (30) Days of the date of the findings and recommendations.


b. Scope of Judicial Review. Decisions of the Trial Court will be based upon a review of the record of the Committee on Tribal Enrollment’s proceedings, oral arguments, if any, and any written statements submitted. The Trial Court will not exercise de novo review of the Committee’s findings and recommendations and will give proper deference to the expertise of the Committee and to its determinations of credibility. The Trial Court will not substitute its discretion for discretion legally vested in the Committee. The Trial Court will strictly construe the provisions of this Code.
Subsec. 13. 
Submission to General Council.

a. The Committee on Tribal Enrollment will submit its findings and recommendations for removal of Affected Members to the General Council for removal action pursuant to Article II, Section 5 of the Constitution.


b. The Chairperson of the Committee will present the findings and recommendations for removal at General Council.
Subsec. 14. 
Appeals of General Council Decision.   Pursuant to Article II, Section 6, of the Ho-Chunk Constitution, a Member who has been removed by the General Council, may appeal his or her removal to the Trial Court.


a. The Member subject to removal may appeal to the Judiciary for a remedy in equity consistent with the Ho-Chunk Constitution.


b. The Member subject to removal will have thirty (30) Days to petition the Trial Court following a vote by the General Council removing him or her as a Member.


c. If the Court sustains the removal, it will also rule on any recommendations of the Committee on Tribal Enrollment on forfeiture of any or all property or the repayment of money gained from the pursuant to the laws of the Nation.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Ch. II - Beginning an Action

Rule 4.

Filing. 

(A) General. No document will be considered filed until the filing fee is paid or a Motion to Waive Filing Fees is filed, with the exception of a Citation, for which the Court does not require a filing fee. If the Motion to Waive Filing Fees is denied, and the filing fees are paid within ten (10) calendar days of the denial, the Complaint will be considered filed on the date the Motion to Waive Filing Fees was filed. 

(B) Fee. The filing fee for a Complaint in the Court shall be fifty dollars ($50.00 U.S.). The fee may be waived at the Court’s discretion for good cause. 

(C) Motion to Waive Filing Fees. A person asking to file their Complaint without paying the fee shall file an Affidavit stating that they are the complaining party and that they are requesting an order to proceed without paying the filing fee. The Motion shall be accompanied by an Affidavit stating the kind and amount of income earned by their household, household expenses, whether they are represented by a civil legal service program and any other supporting information that will help the judge understand their situation. A copy of the Motion and Affidavit shall be attached to the Complaint. In the event that the Court denies the Motion to Waive Filing Fees, the moving party shall have ten (10) calendar days from the date of denial, oral or written, in which to pay the filing fees. Should the party pay the fees within the ten-day deadline, the Complaint will be considered filed when the Motion to Waive Filing Fees was filed. Should the ten day deadline elapse, the Court will consider the Complaint as filed on the date the filing fee is received.
Rule 5.

Notice of Service of Process.

(B) General.  Any time a party files a document other than the Complaint or Citation with the Court in relation to a case, the filing party must serve copies on the other parties to the action and provide Certificate of Service to the Court.  Anytime the Court issues an Order or Judgment in the context of an active case, the Court must serve copies on all parties.  Service of process can be accomplished as outlined in Section (C).

(C) Methods of Service of Process.


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

Ch. III - General Rules for Pleading

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except for those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.
Rule 19.
Filing and Responding to Motions.

(B)
Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file a Reply within three (3) calendar days.
Ch. VII - Judgments and Orders

Rule 55.
Summary Judgment.
Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.
Rule 57.
Entry and Filing of Judgment.

All judgments must be signed by the presiding Judge.  All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk.  A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing.  The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk.  Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a rate set by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
DECISION

The Court must determine whether to grant the respondents’ Motion to Dismiss.  The respondents Ho-Chunk Nation Enrollment Committee (hereinafter Enrollment Committee) and Ho-Chunk Nation Enrollment Officer Rita Gardner advance several arguments supported by the remaining respondents Gerald Cleveland, Sr., 2012 General Council Chairperson, and the Ho-Chunk Nation General Council Agency.
  For purposes of this decision, the Court need only address those claims concerning the timeliness of the petitioner’s appeal as they prove dispositive of this action.  

The Membership Code allows those aggrieved by actions affecting their Ho-Chunk Nation membership two (2) recognized opportunities to seek judicial redress.  First, following notice and hearing, an affected member may file an appeal of the findings and recommendations of the Enrollment Committee with this Court within thirty (30) days of the Enrollment Committee’s decision.
  Enrollment Code, § 7.12a; HCN R. Civ. P. 63(A)(1)(d).  Second, an affected member may file an appeal to the Judiciary within thirty (30) days of the subsequent General Council vote removing him or her from the membership roll.
  Enrollment Code, § 7.14b; Constitution, Art. II, § 6.  The Ho-Chunk Nation Supreme Court recently upheld the grave consequences of failing to comply with these time frames, holding that the failure to file a [Petition for Administrative Review] prior to the expiration of the statutory filing deadline “constitutes a mandatory statutory bar.”  Jenna Callista Littlegeorge v. Adam J. Hall, Enrollment Officer, et al., SU 12-03 (HCN S. Ct., Jan. 18, 2013) at 5 (citing Bowles v. Russell, 551 U.S. 205, 212-213 (2007)).
The record reveals the petitioners submitted their Petition for Administrative Review on October 22, 2012, exactly thirty (30) days from the General Council’s vote removing Powell Littlejohn from the membership roll.  Enrollment Code, § 7.14b.  Of particular relevance to this decision, however, the petitioners filed an Affidavit and Order to Waive Fees and Costs in lieu of a filing fee.  See HCN R. Civ. P. 4(C).  Finding the petitioners had not demonstrated sufficient economic hardship to allow this action to proceed without proper payment, the Court denied the petitioners’ request on the same day.

Lacking proper safeguards, the impending expiration of the applicable statute of limitations paired with the denial of a request to proceed in forma pauperis would prove an unduly harsh sanction for those on the edge of financial hardship.  Consequently, the Ho-Chunk Nation Rules of Civil Procedure provides an adequate protection in comparable situations which this Court has routinely extended to those actions not initiated by a civil Complaint:

In the event that the Court denies the Motion to Waive Filing Fees, the moving party shall have ten (10) calendar days from the date of denial, oral or written, in which to pay the filing fees. Should the party pay the fees within the ten-day deadline, the Complaint will be considered filed when the Motion to Waive Filing Fees was filed. Should the ten day deadline elapse, the Court will consider the Complaint as filed on the date the filing fee is received.
HCN R. Civ. P. 4(C).


Accordingly, following the October 22, 2012 denial of the petitioner’s Affidavit and Order to Waive Fees and Costs, the petitioner was afforded a period of ten (10) days to submit the required filing fee in order to retain the original filing date.  On November 5, 2012, four (4) days after the above-referenced grace period elapsed, the petitioners submitted proper payment.  In accordance with the Ho-Chunk Nation Rules of Civil Procedure, this Court therefore deems the petitioners’ Petition for Administrative Review as filed on the date the payment was received.  Accordingly, affording due deference to the Ho-Chunk Nation Supreme Court’s recent affirmation of the critical sanctions for failure to comply with statutory deadlines, the Court recognizes the petitioner initiated the current action approximately two (2) weeks late.  THEREFORE, for the reasons stated above and without addressing the merits of the petitioners’ claims, the Court hereby DISMISSES the instant action.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 15th day of April 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge
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� See infra at 9-10.


� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/?PageID=254.


� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/?PageID=123.


� While the named respondents advance a number of varying defenses, the Court recognizes each respondent seeks dismissal of the instant case due to the untimely filing of the petitioners’ Petition for Administrative Review.  Resp’t Enrollment Officer’s Mot. to Dismiss at 2; Resp’t Gerald Cleveland’s Notice of Mot. and Mot. to Dismiss and Mem. in Supp. at 5; Resp’t HCN General Council Agency Notice of Mot. and Mot. to Dismiss and Mem. in Supp at 1-2; Mot. Hr’g (LPER, Jan. 16, 2013, 09:18:15 a.m. CST).


� Respondents’ counsel appears to base several defenses upon language contained with previously amended versions of the Enrollment Code and Ho-Chunk Nation Rules of Civil Procedure, errantly arguing that the petitioner is afforded 180 days to seek judicial review.  Resp’t Enrollment Officer’s Resp. Br. at 5-6; Resp’t Enrollment Officer’s Mot. to Dismiss at 1; Resp’t Gerald Cleveland’s Notice of Mot. and Mot. to Dismiss and Mem. In Supp. at 5.


� The respondents contend “[t]o date, no appeal of the General Council Decision was filed . . . .”  Resp’t Enrollment Officer’s Mot. to Dismiss at 2.  However, the Court recognizes while the petitioner’s Initial Brief and Petition for Administrative Review discuss the actions of the Enrollment Committee, both pleadings also contain arguments and relief sought arising from the alleged violation of the petitioner’s due process rights at the hands of the General Council.  Initial Brief at 1-2; Petition for Administrative Review at 4.
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