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IN THE 

HO-CHUNK NATION TRIAL COURT

	Lynette Pettibone,

            Plaintiff,

v.                                                                      
Ericka Cloud, James Lambert,            
Defendants. 
	
	Case No.:  CV 12-44



ORDER

(Granting Motion to Dismiss)

INTRODUCTION

The Court must determine whether to grant the defendants’ Motion to Dismiss.  The defendants assert that the established statute of limitations contained within the Employment Relations Act of 2004, 6 HCC § 5, and Statute of Limitations and Commencement of Claims Act, 2 HCC § 14,
 mandate that the Court dismiss the instant action due to the plaintiff’s untimely filing of the August 3, 2012 Complaint.  For the reasons set forth, the Court hereby grants the defendants’ Motion to Dismiss.
PROCEDURAL HISTORY

The plaintiff initiated the current action by filing a Complaint with the Court on August 3, 2012.  Consequently, the Court issued a Summons accompanied by the above-mentioned pleading and performed personal service upon the defendants, Ericka Cloud and James Lambert, on August 7, 2012.  Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(A)(2).  Thereafter, on August 23, 2012, the Court received a copy of the Administrative Record.  HCN R. Civ. P. 63(D).  On August 30, 2012, the defendants, by and through Attorney Heidi A. Drobnick, filed the Defendants’ Answer to Complaint.  HCN R. Civ. P. 6(A).  Additionally, on September 7, 2012, the plaintiff filed a correspondence further articulating the plaintiff’s claims.

Given the procedural anomalies concerning whether the Court should recognize the case as a general civil action or administrative appeal, the Court delivered Notice(s) of Hearing, informing the parties of the date, time and location of the scheduled Status Hearing.  The Court convened the Status Hearing on September 18, 2012 at 3:30 p.m. CDT.  The following parties appeared at the Hearing: Lay Advocate Betsy Falcon, appearing on behalf of the plaintiff, Lynette Pettibone, who also appeared in person; Attorney Heidi A. Drobnick, appearing on behalf of the defendants, Ericka Cloud and James Lambert.

Thereafter, on October 19, 2012, the defendants filed the Respondent’s [sic] Brief and Motion to Dismiss.  On the same date, the plaintiff filed another correspondence describing the events leading up to the filing of the August 3, 2012 Complaint and further stating the basis for her claims.  The Court notes the plaintiff failed to file a timely response to the defendants’ Motion to Dismiss.  HCN R. Civ. P. 19(B).  Nevertheless, the Court entered an order informing the parties of the date, time and location of the scheduled Motion Hearing.  Order (Mot. Hearing), CV 12-44 (HCN Tr. Ct., Dec. 18, 2012).  The Court ultimately convened the Motion Hearing on February 5, 2013 at 10:00 a.m. CDT.  The following parties appeared at the Hearing: Lay Advocate Betsy Falcon, appearing on behalf of the plaintiff, Lynette Pettibone, who also appeared in person; Attorney Heidi A. Drobnick, appearing on behalf of the defendants, Ericka Cloud and James Lambert.
APPLICABLE LAW
Statute of limitations and commencement of claims act, 2 HCC § 14
Subsec. 4.
Civil Action and Time Limitation.   Civil actions may be commenced only within the periods as prescribed here:
e. 
Employment. All employment actions must be filed in the Trial Court within 30 calendar days of the final administrative grievance review decision by the Grievance Review Board.

Employee Relations Act of 2004, 6 HCC § 5
Subsec. 35. 
Judicial Review.
a.
 Waiver of Sovereign Immunity. Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein. This waiver shall be strictly construed. 

b. 
There is no judicial review of employee evaluations or disciplinary actions that do not immediately result in suspension or termination.

c. 
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board. 

(1) 
An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail. 

(2)
 A supervisor may appeal a Board decision which is personally adverse to him or her, as provided for in Section 34, subparagraph h. (6), within thirty (30) calendar days of when the Board decision is served by mail.

d. 
Relief. 

(1)
 Limited Waiver of Sovereign Immunity. 

(a) 
This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation. 

(b) This limited waiver of sovereign immunity allows the Trial Court to order the supervisor to pay monetary damages to the Nation up to $10,000 depending on the severity of the supervisor’s misconduct. 

(2) 
The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation's laws. Other equitable remedies with respect to an employee’s appeal of an adverse Board decision shall only include: 

(a) 
an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee; 

(b)
 the removal of negative references from the employee's personnel file; 

(c)
 the award of bridged service credit; and 

(d)
 the restoration of the employee's seniority. 

(3)
 In addition to the fine authorized by Section 35, subparagraph d. (1) (b), the Trial Court may uphold or reverse placing the supervisor on probation or recommending to his or her supervisor that he or she be terminated. 

(4)
 Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation. Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section. 

e. 
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board. Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position. The Trial Court shall not exercise de novo review of Board decisions. The Trial Court may only set aside or modify a Board decision if it was arbitrary and capricious.

Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 
2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.
3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.

Rule 42. 
Scheduling Conference.
Scheduling Order. The Court may enter a scheduling order on the Court’s own motion or
on the motion of a party. The Scheduling Order may be modified by motion of a party upon showing of good cause or by leave of the Court.

Rule 56. 
Dismissal of Action
(A) Voluntary Dismissal. A plaintiff may file a Notice of Dismissal any time prior to the filing of an Answer. The Complaint will be dismissed without prejudice.

(B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for lack of jurisdiction; if there has been no order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests 
(C) Sua Sponte Dismissal. The Court, on its own motion, may move to dismiss an action if there has been no filing or other activity on the record for six (6) months, if a party substantially fails to comply with these rules, or if a party substantially fails to comply with an order of the Court. The Court shall give written Notice to all parties that the action will be dismissed after thirty (30) calendar days unless good cause is shown in writing prior to the end of the thirty (30) day period. No further notice is necessary for the Court to enter a dismissal. 

Rule 57. 
Entry and Filing of Judgment.
All judgments must be signed by the presiding Judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk. A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing. The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk. Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a set rate by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.
(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63. 
Judicial Review of Administrative Adjudication.
(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

1. 
The following laws provide for filing within thirty (30) days:

a.
 EMPLOYMENT RELATIONS ACT OF 2004

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(C) The petitioner shall file copies of the Petition for Administrative Review upon all parties to the action. The petitioner shall promptly file Certificate of Service with the Court.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review. The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception:

1.
The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board:

a. 
excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or
b. 
failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing.

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief, unless the petitioner has sought an evidentiary modification pursuant to HCN R. Civ. P. 63(D)(1)(a-b). The respondent shall have thirty (30) calendar days after filing of the brief within which to file a Response Brief. After filing of respondent’s Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

1. 
If the petitioner alleges one of the conditions stated in HCN R. Civ. P. 63(D)(1)(a-b), then the Court shall convene a hearing to determine whether to include supplemental evidence in the administrative record. The Court shall announce the briefing schedule, which shall resemble the schedule set forth in HCN R. Civ. P. 63(E), in a written decision after the hearing.
(F) The administrative record shall consist of all evidence presented to the agency, including but not limited to:

1. 
admitted exhibits, including an explanation for refusing any offered exhibits,

2.
 a transcript of the proceedings, which may be in digital or other electronically recorded format, sufficiently clear so that the Court may determine what transpired in the proceedings,

3. 
any other material relied on by the agency in making its determination: and/or

4.
 any supplemental evidence received pursuant to HCN R. Civ. P.63(D)(1)(a-b).

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.

(H) The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:

1. 
The EMPLOYMENT RELATIONS ACT OF 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

(J) The Court maintains discretion to grant continuances upon a showing of good cause.
(K) The Court shall issue a final written decision within ninety (90) calendar days after the conclusion of oral argument. If no oral argument is held, the timeframe for issuance of a decision begins after the expiration of time to file a Response Brief or Reply Brief, whichever is longer.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.
DECISION
The Court must determine whether to grant the defendants’ Motion to Dismiss.  The defendants argue that the plaintiff failed to initiate the instant action within the prescribed statute of limitations, regardless of whether this Court were to recognize the instant case as a general civil action or an administrative appeal.  Resp’t Br. and Mot. to Dismiss at 14; Employment Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.35c; Statute of Limitations and Commencement of Claims Act (hereinafter SLCCA), 2 HCC § 14.4e; HCN R. Civ. P. 63(A)(1)(a).  Alternatively, the defendants contend that the action is barred by the Nation’s sovereign immunity.  Resp’t Br. and Mot. to Dismiss at 11.  The Court need only address the issue of timeliness as it proves dispositive.  For the reasons set forth below, the Court grants the defendants’ Motion to Dismiss. 
The Administrative Record reveals that on May 4, 2012, the Grievance Review Board (hereinafter GRB) issued three decisions disposing of grievances filed in Case Nos. 142.11.S, 016.12.H, and 025.12.T.  ERA, § 5.34g(7).  The final pages of the decisions indicate that copies of the documents were mailed to the plaintiff at 408 Meacham St., Mukwonago, WI 53149.
  Thereafter, on May 8, 2012, Executive Director of Personnel Ericka Cloud mailed a correspondence to the plaintiff at the same address indicating that the GRB had rendered decisions on May 4, 2012, and describing the relief afforded within Case Nos. 142.11.S and 025.12.T.  See Lynette Pettibone Correspondence (09/07/2012) at 1.  Additionally, on July 13, 2012, Personnel Manager James A. Lambert mailed a correspondence to the plaintiff at the same address again referencing the decisions rendered by the GRB and informing the plaintiff of her expired right to appeal the agency’s decision.  See id.  Ultimately, the plaintiff initiated the current action by filing a Complaint with the Court on August 3, 2012, ninety-one (91) days after the GRB rendered its decisions.
Consequently, the defendants request that the Court dismiss the case for failure to file a Complaint or Petition for Administrative Review within the prescribed thirty (30) day statute of limitations.  Resp’t Br. and Mot. to Dismiss at 14; ERA, § 5.35c; SLCCA, § 14.4e.  In response to the defendants’ Motion to Dismiss, the plaintiff denies receipt of the three (3) GRB decisions prior to transmission of the Administrative Record on August 25, 2012.  Lynette Pettibone Correspondence (09/07/2012) at 2.  The plaintiff contends that had she received the decisions in a timely manner, she “would have been able to address the GRB in a timely manner,” presumably by initiating an administrative appeal.  Id. at 1.
Confronted with allegations of improper notice in the context of an employment action, the Court looks to the Ho-Chunk Nation Supreme Court’s decision in Kenneth Lee Twin v. Toni McDonald, et al. to determining whether an employee was afforded due process.  SU 05-09 (HCN S. Ct., July 3, 2006).  In Twin, the Supreme Court found the Ho-Chunk Nation Department of Personnel (hereinafter Personnel Department) violated the employee’s due process rights by affording inadequate notice in two ways.  Id. at 9.  First, the Personnel Department errantly mailed to an incorrect mailing address a correspondence containing the procedural requirements to sustain employment.  Id. at 9.    Second, the date in which the correspondence was mailed and the response deadline contained therein provided the appellant insufficient time to respond.  Id.
While the Court agrees with the rationale underlying Twin, the facts of the instant case reveal no similar violation of the plaintiff’s due process rights.  Assuming arguendo that the plaintiff failed to receive the mailed copies of the issued GRB decisions as alleged, the plaintiff nevertheless received a correspondence on May 9, 2012 which unequivocally disclosed that the GRB had entered decisions disposing of her grievances five (5) days prior.  Unlike Twin, whereby the Personnel Department’s missteps leave an employee indisputably unaware of established timeframes to retain his employment, the received correspondence undoubtedly revealed to the plaintiff that the thirty (30) day timeframe to file an administrative appeal with this Court had begun.  ERA, § 5.35c; HCN R. Civ. P. 63(A)(1)(a).  

Nevertheless, the plaintiff fails to allege or provide documentation substantiating any requests to secure copies of the GRB decisions prior to the initiation of this action.  Rather, recognizing that the GRB had not granted all relief sought, the plaintiff evidently attempted to search for remedies through communication with various government officials, including Ericka Cloud and Tracy Thundercloud, in lieu of seeking judicial review.  Lynette Pettibone Correspondence (09/07/2012) at 1.  As a result, the Court is highly disinclined to expand the holding in Twin to those individuals who received unmistakable notice that the GRB had taken action but demonstrate an unwillingness to preserve their rights by utilizing the administrative appeals process prescribed by law.  THEREFORE, the Court GRANTS the defendants’ Motion to Dismiss.  
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 25th day of April 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge
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� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/?PageID=254.


� The plaintiff does not dispute the validity of the listed address which also corresponds with the address provided within the August 3, 2012 Complaint.
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