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IN THE

HO-CHUNK NATION TRIAL COURT

	Michelle Rave,

             Plaintiff,

v.

Ho-Chunk Nation Insurance Dept.,

             Defendant. 
	
	Case No.:  CV 12-68



ORDER

(Dismissal)
INTRODUCTION
The Court must determine whether it may proceed with this matter which was filed as a Complaint on October 12, 2012.  The defendant filed a timely answer on November 1, 2012.  The Court afforded the plaintiff and defendant the opportunity to confirm all attachments to the Complaint and Answer were correct, and complete and reviewed whether the parties had reached any stipulations in the matter at a Status Hearing convened on February 6, 2012.  The Court determines that there is no need for further hearings in this matter and hereby dismisses this case for Plaintiff’s failure to exhaust administrative remedies.
PROCEDURAL HISTORY

The plaintiff, Michelle Rave, initiated the current action by filing the Complaint with the Court on October 12, 2012.  The Complaint alleges wrongful termination of insurance coverage for Ms. Rave.  Consequently, the Court issued a Summons accompanied by the initial pleading on the same date, and delivered the documents by certified mail to the defendant, HCN Dept. of Insurance.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(C)(1)(e).  

The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.  See HCN R. Civ. P. 54.  The defendant filed its timely answer which asserted the affirmative defenses of the Nation’s Sovereign Immunity pursuant to HCN Constitution, Art XII, Sec. 1.,  in that the Department of Insurance is an entity of the Ho-Chunk Nation Executive Branch and that it has not in its individual and official capacity acted outside the scope and duty of its capacity in administration of the Ho-Chunk Nation Employment Relations Act, 6 HCC §5, and/or the Plan Document & Summary Plan Description for the Ho-Chunk Nation Tribal Members Plan.  The Defendant also affirmatively asserts that the Plaintiff fails to state a claim for which relief can be granted because at no time did the Defendant violate the Ho-Chunk Nation Employment Relations Act, 6 HCC §5,  nor has Defendant acted outside the scope and duty of its capacity. Third, the Defendant asserts that the Plaintiff , seeking monetary relief,  has failed to name a necessary indispensable party, the Ho-Chunk Nation.
The Court determined to convene a Status Hearing due to unresolved concerns relating to the jurisdictional sufficiency of the initial pleading.  The Court mailed Notice(s) of Hearing to the parties, informing them of the date, time and location of the Conference.  The Court convened the Status Hearing on February 6, 2013 at 10:00  a.m. CDT.  The following parties appeared at the Fact-Finding Hearing:  Michelle Rave, plaintiff appeared by telephone and Wendi Huling, DOJ attorney for HCN Department of Insurance, personally appeared for  Defendant.  

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

HO-CHUNK INSURANCE REVIEW COMMISSION  ESTABLISHMENT AND ORGANIZATION ACT
1. Authority.

a. Article V, Section 2(a) of the Ho-Chunk Nation Constitution (“Constitution”)


grants the Legislature the power to make laws, including codes, ordinances, resolutions,


and statutes.


b. Article V, Section 2(f) of the Constitution grants the Legislature the power to set


the salaries, terms and conditions of employment for all government personnel.


c. The Legislature established the Ho-Chunk Insurance Review Commission on April


21, 1997.


d. The Employment Relations Act (6 HCC § 5) provides for Tribal employee health


and worker's compensation benefits and provides for an appeal process by an Insurance


Review Commission to review benefit denials.

2. Purpose. This Act establishes and organizes the Ho-Chunk Nation Insurance Review

Commission (Commission).

3. Mission. The Insurance Review Commission shall hear appeals on Ho-Chunk

Nation’s employee benefit insurance plan(s) decisions relating to employment.

4. Powers. The Commission shall have the power to review and render a final decision

on all insurance claims. Such decision shall be available for the benefit of employees

who have been denied benefits under Ho-Chunk Nation insurance plans. The Insurance

Review Commission decisions shall be final subject to review by the Ho-Chunk Nation

Trial Court. A party seeking review of a final decision by the Ho-Chunk Nation Trial

Court must file a request with the Court within thirty (30) days of the issuance of the final

decision.

5. Scope. The Commission shall hear appeals for the following insurance plans.


a. Worker’s Compensation Plan.


b. Health insurance, to include dental, eye care, and prescription drugs.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process


(1) Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.



(a) Personal Service is required for the initiation of actions in the following:




(i) Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .



(e) Service by Mail.  Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) . . . as stated above.

Rule 44.
Presence of Parties and Witnesses.

(C)  Failure to Appear.  If any party fails to appear at a hearing or trial for which they received proper notice, the case may be postponed or dismissed, a judgment may be entered against the absent party, or the Court may proceed to hold the hearing or trial.

Rule 54.
Default Judgment.

A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) . . . or obtained judicial authorization to pursue other means of service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Rule 57.
Entry and Filing of Judgment.

All judgments must be signed by the presiding Trial Court judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk.  A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing.  The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk.  Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a rate set by the Legislature or at five (5) per cent per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The parties received notice of the February 6, 2013 Status Hearing.


2.
The plaintiff resides at 9663 Santa Monica Boulevard, #1089, Beverly Hills, CA 90210. 10:05:11 a.m. CDT.  Plaintiff  Michelle Rave is the former spouse of an enrolled member of the Ho-Chunk Nation, who is also an employee of the Ho-Chunk Nation.  Id., 10:11:14 a.m.  CDT 
3.
The defendant, HCN Insurance Department is an entity of the Ho-Chunk Nation, and is represented by legal counsel from the Nation’s Department of Justice, Ms. Wendi Huling.  Id., 10:05:35 a.m. CDT.
4.
The plaintiff’s Complaint asserted that her COBRA
 benefits had been wrongfully  terminated.  The plaintiff relies upon ERISA
  as a jurisdictional basis over the instant matter. Complaint at 3.  
5.
The plaintiff’s Complaint and supporting attachments do not include a final decision of the Ho-Chunk Nation Insurance Review Commission, the tribal administrative body charged with review of insurance appeals. 
6.
The defendant contested the Complaint, and asserted the affirmative defense of the Nation’s Sovereign Immunity, which is not waived.  Second, the Plaintiff fails to state a claim upon which relief can be granted, and third, the failure of the Plaintiff to join the proper party, the Ho-Chunk Nation.
DECISION

The Judiciary has the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.  Const., Art. VII, § 4. The Trial Court has “original jurisdiction over all cases and controversies . . . arising under the Constitution, laws, customs and tradition of the Ho-Chunk Nation.”  Id., Art. VII, § 5(a).  The Constitution states that “[n]o [sic] branch of the government shall exercise the powers or functions delegated to another branch.” Id., Art. III, § 3.  In this case, the Ho-Chunk Nation Legislature (hereinafter Legislature) enacted the Ho-Chunk Insurance Review Commission Establishment and Organization act, 1 HCC §13, (hereafter HIRC Act). The legislation deals specifically with appeals on Ho-Chunk Nation’s insurance plan(s).  HIRC act, 1 HCC §13.3,4,5.    Within the same provision, “a  party seeking review of a final decision by the Ho-Chunk Nation Trial Court must file a request with the Court within thirty (30) days of the issuance of the final decision.”   Id., § 13.4.  
Here the Complaint evinces no effort by the plaintiff to file an appeal of the termination of COBRA coverage with the HIRC.
    This failure represents a bar to this Court hearing the matter as there is no final administrative decision.   Only after a final decision by the HIRC is rendered could the action, if contested, proceed to judicial review.   The Court has previously held that “[a]n individual may not seek redress through the judiciary until they have exhausted their administrative processes.”  Loa L. Porter v. Chloris Lowe, Jr., SU 96-05 (HCN S. Ct., Jan. 10, 1997) at 4.  The Court will not abrogate the law by usurping the powers legislatively designated to the HIRC, by essentially robbing it of its opportunity to issue such a decision as allowed under the HIRC Act.  “The doctrine of exhaustion of administrative remedies is one among related doctrines -- including abstention, finality, and ripeness -- that govern the timing of . . . decisionmaking.”  Aleksandra Cichowski v. Ho-Chunk Hotel & Convention Ctr., CV 01-25 (HCN Tr. Ct., May 30, 2006) at 10 n.4 (quoting McCarthy v. Madigan, 503 U.S. 140, 144 (1992)).  The Court cannot and will not pre-judge an action, which is not properly before it.  The Ho-Chunk Nation Judiciary has continually recognized the principle that a plaintiff or petitioner maintains the burden to prosecute his or her case.  See, e.g., Joseph D. Ermenc v. HCN Whitetail Crossing, CV 01-88 (HCN Tr. Ct., Sept. 11, 2003) at 6.  In the instant action, the plaintiff failed to provide the final decision of the administrative body, the HIRC, which is a procedural prerequisite for judicial review.
THEREFORE, the Court must deny the plaintiff's request for relief due to a failure to exhaust her administrative remedies.  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 7th day of May 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
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� Consolidated Omnibus Budget Reconciliation Act of 1985.  This optional coverage was available to the plaintiff with the finalization of her divorce from employee-tribal member.  


� Employee Retirement Income Security Act of 1974 (ERISA), Title 29 USC 


� The plaintiff alleges a violation of ERISA as the basis for subject matter jurisdiction; however the Court finds the HIRC act to be the applicable law. 
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