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IN THE 

HO-CHUNK NATION TRIAL COURT

	Mary Ellen Blackdeer Anwash,

             Petitioner,

v.

HCN Enrollment Committee,

             Respondent. 
	
	Case No.:  CV 12-73




ORDER

(Final Judgment)

INTRODUCTION

The Court must determine whether to grant the petitioner’s November 5, 2012 Petition for Administrative Review. Upon review of the administrative record, the submitted briefs and oral arguments, the Court concludes the agency’s decision does not constitute an abuse of discretion.  Accordingly, the Court affirms the recommendation of the Committee on Tribal Enrollment (hereinafter Enrollment Committee or Committee) requiring the petitioner to submit to DNA analysis. 

PROCEDURAL HISTORY


The Court recounts the procedural history in its prior decision. Order (Denying Mot. to Strike), CV 12-73 (HCN Tr. Ct., May 10, 2013) at 1-2.  For purposes of this decision, the Court previously directed the parties to file any additional briefing or oral argument requests within thirty (30) days of its most recent decision.  Id. at 8.  On June 4, 2013, the Court convened Oral Argument at 2:00 p.m. CDT.  The following parties appeared at the hearing:  Attorney John S. Swimmer, appearing on behalf of the petitioner, Mary Ellen Blackdeer Anwash; the petitioner, Mary Ellen Blackdeer Anwash; Ho-Chunk Nation Department of Justice Attorney Wendi A. Huling, appearing on behalf of the respondent, Ho-Chunk Nation Enrollment Committee.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. II - Membership

Sec. 1.

Requirements.  The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation: 

a.
All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 

b.
All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood.

c.
DNA must prove parentage.  “DNA” means deoxyribonucleic acid.

Sec. 5.

Membership Code.  The Legislature shall have the power to enact laws not inconsistent with this Article to govern membership. Removal of any person who is not eligible for membership from the Membership Roll shall be done in accordance with the Membership Code, provided, that such removal is approved by at least two-thirds (2/3) vote of the General Council.

Art. V - Legislature

Sec. 2.

Powers of the Legislature.   The Legislature shall have the power:

a.
To make laws, including codes, ordinances, resolutions, and statutes;

Art. VII - Judiciary 

Sec. 4.

Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary.  The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

Art. X – Bill of Rights
Sec. 1.

Bill of Rights.

a. The Ho-Chunk Nation, in exercising its powers of self-government, shall not:

(9) pass any bill of attainder or ex post facto law; or
HO-CHUNK NATION TRIBAL ENROLLMENT AND MEMBERSHIP CODE, 2 HCC § 7

Subsec. 2
Purpose.  To establish within the Department of Heritage Preservation, an Office of Tribal Enrollment, to maintain one official roll of all Members and to provide procedures

for determining which persons meet the requirements for Membership in the Ho-Chunk Nation.

Subsec. 5. 
Committee on Tribal Enrollment. 

a. Committee Membership. 

(1) Within the Department of Heritage Preservation, there will be a Committee on Tribal Enrollment that will serve the Office of Tribal Enrollment in an advisory capacity and hear appeals in accordance with this Code. 

(2) The Committee will consist of, ten (10) Members, two (2) each from each District, appointed by the Legislature. 

(3) Committee vacancies for each District will be posted in accordance with the Legislative Organization Act (2 HCC § 11). The District Legislators will consult with Tribal Members and recommend Member appointments to the full Legislature for approval. 

(4) The Committee on Tribal Enrollment will adopt By-Laws consistent with the Constitution and laws of the Nation in furtherance of its statutory duty. The Committee will submit the By-Laws of the Committee on Tribal Enrollment to the Legislative Counsel Office and Department of Justice within thirty (30) days of passage of Resolution 10-16-07 - L. After the Committee consults with an Attorney from the Legislative Counsel Office and Department of Justice, the Committee then shall submit the By-Laws to the Legislature for its approval within sixty (60) Days of the passage of Resolution 10-16-07 - L.

Subsec. 10
Ineligible Tribal Member Removal Procedures.
a. Grounds for Removal.



(1) The Member is less than one-fourth (1/4) Ho-Chunk Blood (Article II, Section 1(b) of the Constitution);

(2) insufficient proof of Ho-Chunk ancestry (Article II, Section 1(a) of the Constitution);

(3) the Member is enrolled in another Indian Nation (Article II, Section 1 of the Constitution); or

(4) the Member was previously enrolled in another Tribe (Article II, Section 1(c) of the Constitution); this provision took effect for Members enrolled on or after March 3, 2000.


b. Persons Authorized to Initiate Possible Removal.



(2) Initiation of Removal by Members. Any three (3) enrolled Ho-Chunk adult Members who are not Legally Incompetent may initiate a removal of a Member from the Membership Roll only by filing Affidavits with the Office of Tribal Enrollment. The Affidavits must clearly state the grounds for removal. A non-refundable filing fee of Fifty Dollars ($50.00) must accompany each Affidavit.


g. Findings and Recommendations.

(3) Timeline for Findings and Recommendations. The Committee will issue

written findings and recommendations to the parties within ten (10) Days of the hearing.



(4) Committee Findings and Recommendations. The Committee on Tribal Enrollment may render any of the following findings and recommendations:




(a) Find that the removal by the Affiants is Frivolous and/or Malicious, 
and dismiss the removal.




(b) Find that the Affiants or Tribal Enrollment Officer failed to meet the 

evidentiary standard necessary to remove a Member and dismiss the removal.




(c) Find that an Affected Member, through admission, does not meet the 

Membership requirements and proceed with the removal.




(d) Find that the Affected Member is ineligible for Membership if 
documentary and/or testimonial evidence shows by Clear and Convincing Evidence that 
the Affected Member does not meet the qualifications for Membership outlined in Article 
II, Section 1 of the Ho-Chunk Constitution.




(e) If the Committee finds the Affected Member is ineligible for Tribal 
Membership, it may further recommend the forfeiture of any or all property or the 
repayment of money received from the Nation, pursuant to the laws of the Nation. This 
may only happen upon a determination by the Committee that the evidence establishes 
beyond a reasonable doubt that the Affected Member became a Member through fraud.




(f) Order that the Affected Member, and their relatives needed to establish 
Ho-Chunk lineage, submit to a DNA analysis to be conducted by an independent testing 
laboratory contracted by and paid by the Ho-Chunk Nation. The Affected Member must 
contact the Office of Tribal Enrollment in order to set testing times and locations for him 
or her and the selected relative(s).

Subsec. 12
Appeals to Trial Court.
b. Scope of Judicial Review. Decisions of the Trial Court will be based upon a review of the record of the Committee on Tribal Enrollment’s proceedings, oral arguments, if any, and any written statements submitted. The Trial Court will not exercise de novo review of the Committee’s findings and recommendations and will give proper deference to the expertise of the Committee and to its determinations of credibility. The Trial Court will not substitute its discretion for discretion legally vested in the Committee. The Trial Court will strictly construe the provisions of this Code.

c. 
The Trial Court will determine whether the findings and recommendations of the 

Committee: 

(1) contains irregularities of procedure; 

(2) is arbitrary, capricious or unreasonable; 

(3) is unsupported by Clear and Convincing Evidence upon the whole record; or Ho-Chunk Nation Legislature Tribal Enrollment and Membership Code 

(4) involves an abuse of discretion.

Subsec. 4.
Jurisdiction.  The Ho-Chunk Judiciary shall exercise jurisdiction over all matters with the power and authority of the Ho-Chunk Nation including controversies arising out of the Constitution of the Ho-Chunk Nation; laws, statutes, ordinances, resolutions, and codes enacted by the Legislature; and such other matters arising under enactments of the Legislature or the customs and traditions of the Ho-Chunk Nation. The jurisdiction extends over the Nation and its territory, persons who enter its territory, its members, and persons who interact with the Nation or its members wherever found. 

HO-CHUNK NATION CODE OF ETHICS ACT

Subsec. 5.
Definitions. As used in this Act, the following shall have the meaning provided here. 
i. 
“Immediate Family” means any of the following:
(4) A son or daughter (including adopted children), brother, sister, mother, father, grandmother, grandfather, grandson or granddaughter.
Subsec. 7. 
Conflicts of Interest and Nepotism Prohibited.
a. No Public Official may take any official action or participate in decisions in which the 

Public Official is associated with or a member of his or her immediate family, or an organization with which they have a substantial financial interest in. See Section 8.b. for exceptions for Legislators.

Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act
Subsec. 2. 
Purpose. This Act establishes the maximum time periods in which civil action must be commenced or be forever barred. 
Subsec. 3. 
Jurisdiction. The Ho-Chunk Nation Trial Court (“Court”) shall have exclusive jurisdiction over actions brought under the laws of the Nation. Any such action shall be brought not later than 90 calendar days after the date of the cause of action arises, unless otherwise specified herein or by statute.

HO-CHUNK NATION RULES OF JUDICIAL ETHICS
SEC. 1-1 Judges and Justices 

This code applies to the following persons; anyone, whether or not a lawyer, who is an officer of the Ho-Chunk Nation tribal judicial system and is performing judicial functions as a judge or justice for the purpose of this code. All judges and justices must comply with this code. All judges and justices also includes those whom they may appoint on a part time basis; a temporary basis such as a pro tempore or a Traditional Court clan leader.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Ch. II - Beginning an Action

Rule 5.

Notice of Service of Process.

(B) General.  Any time a party files a document other than the Complaint or Citation with the Court in relation to a case, the filing party must serve copies on the other parties to the action and provide Certificate of Service to the Court.  Anytime the Court issues an Order or Judgment in the context of an active case, the Court must serve copies on all parties.  Service of process can be accomplished as outlined in Section (C).

Ch. III - General Rules for Pleading

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except for those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.

Rule 19.
Filing and Responding to Motions.

(B)
Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file a Reply within three (3) calendar days.

Ch. VII - Judgments and Orders

Rule 57.
Entry and Filing of Judgment.

All judgments must be signed by the presiding Judge.  All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk.  A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing.  The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk.  Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a rate set by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.

Rule 63.
Judicial Review of Administrative Adjudication.

(I)
 The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception: 

2. The TRIBAL ENROLLMENT AND MEMBERSHIP Code mandates that the Court may only set aside or modify a decision if arbitrary or capricious; unsupported by clear and convincing evidence; involving an abuse of discretion; or containing procedural irregularities.

DECISION

This Court must determine whether the mandate by the Enrollment Committee, which required the petitioner to submit to DNA analysis, contains procedural irregularities, is unsupported by clear and convincing evidence, involves an abuse of discretion, or fails to escape the designation of arbitrary and capricious.  Tribal Enrollment and Membership Code (hereinafter Membership Code), 2 HCC § 7.12c; Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN. R. Civ. P.), Rule 63(I)(2).  The Court may not exercise de novo review of the Enrollment Committee’s findings or recommendations, must provide proper deference to its expertise and determinations of credibility, and may not substitute discretion legally vested in the Enrollment Committee with that of the Court.  Membership Code, § 7.12b. 

Having addressed the applicable standard of review, the Court shall examine constitutional and legislative authority possessed by the administrative agency.  The Constitution of the Ho-Chunk Nation (hereinafter Constitution) defines the powers of each respective branch of the Ho-Chunk Nation government.  See generally Const., Arts. IV – VII.  The Constitution confers to the Ho-Chunk Nation Legislature (hereinafter Legislature) the power “to make laws, including codes, ordinances, resolutions, and statutes.”  Const., Art. V, § 2(a).  Additionally, the Constitution authorizes the Legislature to enact laws not inconsistent with [the Constitution] to govern membership.  Const., Art. II, § 5.   In exercising its delegated authority, the Legislature enacted the Membership Code, 2 HCC § 7.

Of particular relevance to the instant case, the Membership Code defines the procedures governing removal of members from the Ho-Chunk Nation Membership Roll and establishes the Enrollment Committee.  Id., §§ 7.5, 7.10e(2).  A statutory duty central to the instant case, the Membership Code requires the Enrollment Committee presiding over removal proceedings to examine whether an enrolled member lacks sufficient Ho-Chunk Nation blood quantum, has provided insufficient proof of Ho-Chunk Nation ancestry, or is either a current or former member of another Indian tribe.  Id., § 7.10a(1)-(4); Const., Art. II, § 1(b), (d).  

Following presentation of evidence at the scheduled removal hearing, the Enrollment Committee is required to reduce its findings to writing and select one of several statutory recommendations.  Membership Code, §§ 7.10g(3)-(4)  Additionally, the agency may elect to order an individual to submit to DNA analysis conducted by an independent testing laboratory contracted and paid by the Ho-Chunk Nation.  Id., § 7.10g(4)(f).  


In the instant case, Ruby Garvin, Janice Goldman, and Betty White each filed affidavits with the Office of Tribal Enrollment to initiate the removal proceeding of the petitioner, Mary Blackdeer Anwash. Membership Code, § 7.10b(2).  Following presentation of evidence at the scheduled removal hearing, the Enrollment Committee ultimately issued its decision requiring the petitioner and her siblings to submit to DNA analysis to quantify Ho-Chunk Nation blood quantum and lineage.  Final Admin. Decision at 2.  The stated purpose of the testing was to “determine eligibility to be a tribal member having at least one-fourth Ho-Chunk blood per Article II, Section 1(a) through (d) of the Ho-Chunk Nation Constitution.”  Id. at 2.

Affording due deference, this Court finds that the agency’s recommendations do not constitute an abuse of discretion.  Id., § 7.12c(4).  Within the Membership Code, the Legislature authorized an action in which the Enrollment Committee may require members with disputed enrollment eligibility to establish their blood quantum.  For the reasons stated below, the Court affirms the recommendation of the Enrollment Committee to compel the petitioner’s submission to a DNA analysis. Id., § 7.12d.

On November 5, 2012, the petitioner filed her Petition for Administrative Review in the Ho-Chunk Nation Trial Court seeking various forms of relief from the Enrollment Committee’s decision, which ordered the petitioner and two paternal sibling relatives to submit to DNA analysis. Decision at 1.  The petitioner advances the several arguments challenging the Enrollment Committee’s mandate to submit to DNA analysis: first, the petitioner argues that Brenda Brown’s presence as an administrative law judge on the Enrollment Committee hearing panel violates the Code of Ethics Act and the Ho-Chunk Nation Rules of Judicial Ethics; second, the Membership Code is an ex post facto law; third, the Committee’s decision is arbitrary and capricious; fourth, the Enrollment Committee violated res judicata and double jeopardy; fifth, that the action is barred by the Ho-Chunk Nation Statute of Limitations; and sixth, that the Membership Code procedures were not filed.
I. Does Brenda Brown’s presence as an Enrollment Committee member at the removal hearing violate the 
II. Code of Ethics Act and the Ho-Chunk Nation Rules of Judicial Ethics to the extent that a new hearing is required?

The Court addresses the petitioner’s first assertion, whether Brenda Brown’s participation as a member at the hearing violates the Code of Ethics Act. The Code of Ethics Act provides as follows: “[n]
o Public Official may take any official action or participate in decisions in which the Public Official is associated with or a member of his or her immediate family, or an organization with which they have a substantial financial interest in. See Section 8.b. for exceptions for Legislators.”  Code of Ethics Act, 2 HCC § 1.7a.  
This provision appears applicable to the members of the Enrollment Committee, as they are defined as public officials.  See Code of Ethics Act, § 1.5o (indicating that “Public Official” means . . . appointed professionals such as . . . various Board members and alternates . . . “); Tribal Enrollment and Membership Code, 2 HCC § 7.5a(2) (indicating that the “Committee . . . consist[s] of, ten (10) Members, two (2) each from each District, appointed by the Legislature).  Here, the petitioner asserts that Brenda Brown’s sister is an affiant. See Code of Ethics Act, § 1.5i(4).  However, the petitioner failed to follow the appropriate course under the Code of Ethics Act, specifically, the petitioner should have filed a complaint and exhaust her administrative remedies.  See Code of Ethics Act, §§ 12-15.  The Court shall not condone and pass judgment upon an issue that is not properly before the Court.  Due to the petitioner’s failure to exhaust her administrative remedies, the Court is disinclined to grant the remedy of vacatur.  
Furthermore, Ms. Brown represents only herself, as one (1) committee member, and in this instance, six (6) committee members voted on the underlying administrative judgment.  The administrative body indicated that 

the Affected Member[,] and two paternal sibling relatives need to establish Ho-Chunk Nation blood quantum and lineage, submit to DNA analysis to be conducted by an independent testing laboratory contracted by and paid by the Ho-Chunk Nation. . . Chair of the Ho-Chunk Nation Committee on Tribal Enrollment, hereby certify that the foregoing Decision was adopted at the hearing on September 28, 2012, by the affirmation vote of 6 members for, 0 opposed, and 0 abstaining.

Pet., Attach. 1.
  The Court is disinclined to set aside the underlying judgment.  

Regarding the petitioner’s contention that Ms. Brown violated the Ho-Chunk Nation Rules of Judicial Ethics, the petitioner urges the Court to find that Ms. Brown was acting as a judge and hence must adhere to the Ho-Chunk Nation Rules of Judicial Ethics. The Court is persuaded by the respondent’s argument that the Ho-Chunk Nation Rules of Judicial Ethics applies only to “an officer of the Ho-Chunk Nation tribal judicial system.”  Ho-Chunk Nation Rules of Judicial Ethics, §1-1.  The Enrollment Committee exercises delegated legislative powers because the Legislature can only confer legislative powers by means of its constitutional obligation to establish Executive departments.
  Therefore, the Enrollment Committee is governed by and beholden to the Code of Ethics Act, not the Ho-Chunk Nation Rules of Judicial Ethics.  
III. Does the Tribal Enrollment and Membership Code, specifically the “Ineligible Tribal Member Removal Procedures” provision constitute an ex post facto law?
The Constitution of the Ho-Chunk Nation (hereinafter Constitution) explicitly and emphatically forbids the Nation from passing ex post facto laws. Const., Art. X. (1)(A)(9).  To pass an ex post facto law would be an unconstitutional act and therefore beyond the authority of the Ho-Chunk Nation Legislature to pass. The Court would then have the authority to declare any such law a violation of the Constitution and enjoin its enforcement. See Const., Art. VIII. 6(b).

The Court must examine whether the Tribal Enrollment and Membership Code, specifically the “Ineligible Tribal Member Removal Procedures” provision is an ex post facto law.  See Tribal Enrollment and Membership Code, 2 HCC § 7.10. This is defined as “a law that applies retroactively, esp. in a way that negatively affects a person’s rights, as by criminalizing an action that was legal when it was committed.” Black’s Law Dictionary, 601 (5th ed. 1999). The basic principle behind the prohibition of ex post facto laws is that of due process, specifically notice. 

This Court held that the ban on ex post facto laws is applicable to civil law as well as criminal laws. Decorah v. HCN Legislature & HCN Dept. of Personnel, CV 99-08 (HCN Tr. Ct. July 1, 1999) (citing Cummings v. Missouri, 4 Wall 277 (1867) and Ex parte Garland, 4 Wall. 333 (1866)). Looking to foreign law for guidance, the Court finds that, generally, a statute must be punitive in nature to be an ex post facto law.  Trop v. Dulles, 356 U.S. 86, 95-96 (1958).  The analysis adopted by the Supreme Court to determine if a sanction is punitive for the purposes of the Ex Post Facto Clause is the seven-factor test outlined in Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963).
  The seven factors to determine whether a legislative act is “penal or regulatory in character” are (1) whether the sanction involves an affirmative disability or restraint; (2) Whether the sanction has historically been regarded as a punishment, 3) whether the sanction comes into play only on a finding of scienter or motive, 4) whether operation of the sanction will promote the traditional aims of punishment of retribution and deterrence, 5) whether the punishment of retribution and deterrence, 5) whether the behavior to which the sanction applies is already a crime, 6) whether an alternative purpose to which the sanction may rationally be connected is assigned to the sanction, and 7) whether the sanction appears excessive in relation to the alternative purpose assigned. The Supreme Court warns that these factors are neither exhaustive, nor dispositive but are useful guideposts. 

The first Kennedy factor looks at whether a punishment imposes an affirmative disability or restraint, which occurs when the sanction approaches the infamous punishment of imprisonment. Because the purported sanctions under “Ineligible Tribal Member Removal Procedures” provision do not approach imprisonment, this factor weighs in favor of a finding that the aforementioned provision sanctions are civil and regulatory in purpose or effect. Second, Kennedy inquires whether the sanction has historically been considered to be a punishment. The petitioner argues that the committee’s mandate to require the petitioner to prove her lineage amounts to permanent banishment and is so severe to rise to the level of a criminal penalty.  While the Court understands that the consequences of a loss of enrollment are severe, it sees no alternatives that could fulfill the requirements of Membership Code. Third, Kennedy asks whether the statute’s sanctions come into play only upon a finding of scienter, or motive. “Ineligible Tribal Member Removal Procedures” provision does not have a scienter requirement. This factor weighs in favor of a finding that “Ineligible Tribal Member Removal Procedures” provision purported sanctions are not punitive. 

The fourth Kennedy factor asks whether operation of the sanction will promote the traditional aims of punishment, specifically retribution and deterrence. This test leads courts to examine the nature of damages. The Code does not provide for any kind of damages. The result of the disenrollment is removing the person as a member and suspension of any future benefits provided by the Ho-Chunk Nation. There are no consequential damages, prejudgment interests, costs or attorney’s fees. Kennedy also suggests that if behavior is already criminalized, then a sanction that addresses the same behavior in a civil statute may be punitive. There is no criminal law to address this issue. Therefore, the factor weighs in favor of a finding that the “Ineligible Tribal Member Removal Procedures” provision purported sanctions are not punitive. Sixth, Kennedy considers whether there is an alternative purpose to which the sanction may rationally be connected. The procedure under “Ineligible Tribal Member Removal Procedures” provision expressly and exclusively examines the challenged eligibility of a member. The sole remedy is disenrollment and the cessation of any benefits arising from the membership. The sanction is remedial, not punitive. 

Finally, Kennedy asks whether the sanction appears excessive in relation to the alternative purpose assigned. The disenrollment provisions of “Ineligible Tribal Member Removal Procedures” provision does not authorize the Committee to require a challenged member to pay back any benefits that he or she previously received as a member. In considering this final factor, the inquiry is whether the regulatory means chosen are reasonable in light of the nonpunitive objective. Although the committee’s decision over a member’s eligibility may have longstanding impact on the Nation through his or her descendants, the Court again notes that are no other available measures which could adequately fulfill the requirements of the Membership Code. 

IV. Is the Enrollment Committee’s decision arbitrary and capricious?

Now, the Court examines whether the Committee’s decision was arbitrary and capricious. The petitioner argues that the committee made a prejudicial error by accepting inadmissible hearsay into evidence and failing to provide greater weight to certified birth certificate, social security card, and enrollment documents. The respondent replies that because Ms. Anwash’s eligibility of the membership is in question, the Committee ordered her to submit to a  DNA analysis to provide clear and convincing evidence that she can maintain her enrollment with the Ho-Chunk Nation. The Court concurs with the respondent. 

When any three enrolled adult members wish to contest the membership eligibility, the Tribal Enrollment and Membership Code  provides for an action to order to submit to a DNA analysis. Membership Code, § 7.10b; Sliwicki v. HCN Enrollment Committee, CV 11-63 (HCN Tr. Ct., July 10, 2012) at 10. This Court noted that under circumstances in which an enrolled member’s ability to maintain a required minimum blood quantum hinges on disputed paternity, DNA testing provides scientific certainty.
 The Court indicated that when the authenticity of the Certificate of Live Birth is disputed, the committee may require the person with disputed eligibility to submit to a DNA analysis. Id. In the instant case, the petitioner’s biological mother is not a Ho-Chunk Nation Tribal Member and her father was a Ho-Chunk Nation Tribal Member. The three affiants disputed the paternity. Accordingly, the committee doubted the authenticity of the Certificate of Live Birth. Under this situation, a DNA analysis would provide clear and convincing evidence to establish the petitioner’s required blood quantum.  The use of DNA tests to determine this information is a common practice and is in fact required by the Constitution in at least some cases.  Const., Art. II, § 1(c).  Therefore, the committee’s finding and recommendation to require the petitioner to submit to a DNA analysis is not arbitrary and capricious. 

V. Is the Enrollment Committee’s decision barred by res judicata and/or double jeopardy?

The petitioner asserts a violation of res judicata and double jeopardy.  Both of these concepts apply to cases in which the particular claim or crime at issue was already legally adjudicated in a previous proceeding; in effect, the former is an aspect of civil procedure and the latter is a concept in criminal law.  Since they present the same issues in the present case, the Court will address them together.

The petitioner’s claim rests on the fact that this is the second time her enrollment eligibility has been challenged.  The respondent admits this its brief, but argues that res judicata only applies to cases or controversies wherein there was a previous final judgment.  In that instance, the Enrollment Committee did not reach a decision due to the non-appearance of one of the three required affiants.  Since the previous challenge never received a hearing and the question of eligibility was not addressed, the respondent insists that there was no violation of the principle of res judicata.

This Court agrees.  The Court regularly deals with dismissals of claims due to the failure of a plaintiff or petitioner to appear, a situation it sees as analogous to the 2009 hearing.  In such a situation, this Court generally issues a dismissal “without prejudice,” meaning that the claim may be taken back up at a later date. Generally, courts will only permanently dismiss a case prior to judgment on exclusively procedural grounds when the party being ruled against has shown itself to be a bad actor of some sort.  In the case at hand, there is no allegation or evidence indicating that the affiants acted in a way that warranted a dismissal with prejudice, or any other form of permanent dismissal.

VI. Is the Enrollment Committee’s decision barred by the Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act?
The petitioner asserts that any civil litigation must be commenced in a three year period, and that the action arose in 1965.  Pet. at 4.  The Court believes that the petitioner erroneously framed the cause of action in this instance.  The Enrollment Committee is not beholden to the Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act, as the matter is not a civil action per se, but an administrative decision.  However, the jurisdictional provision of the Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act states “[a]ny such action shall be brought not later than 90 calendar days after the date of the cause of action arise, unless otherwise specified by statute.”  Ho-Chunk Nation Statute of Limitations and Commencement of Claims Act, 2 HCC § 14.3. Therefore, the Court believes that the appropriate, controlling law is the Membership Code.
BASED UPON THE FOREGOING, the Court upholds the determination of the Enrollment Committee.  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  Id., Rule 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 4th day of September 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge 
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� The Court notes that a seeming discrepancy occurs as one portion of the decision indicates that “DNA analysis [is] to be conducted by an independent testing laboratory contracted by and paid by the Ho-Chunk Nation,” and another portion indicates that “Ms. Mary Blackdeer Anwash and selected relative(s) are responsible for all testing fees of ordered DNA testing . . . .”  The Court believes that this is a typographical error, as law mandates that the Ho-chunk Nation pay for the associated costs.


� But see, Ho-Chunk Nation et al., v. Ho-Chunk Nation Grievance Review Bd., et al., CV10-07, -12, -28, -33, -76, -81, -87 (HCN Tr. Ct., Nov. 2, 2010).  This Court has not accepted the rationale that the Executive Branch exercises a delegated legislative authority by virtue of its enforcing or administering the law, which represents an independent constitutional duty.  Const., Arts. IV, § 2, VI, § 2(a); see also Gerald Cleveland, Jr. v. Elliot Garvin et al., CV 08-36 (HCN Tr. Ct., Feb. 2, 2009) at 10 n.9; Clarence Pettibone v. HCN Legislature et al., CV 01-84 (HCN Tr. Ct., May 15, 2002) at 14-15 n.3.  “All the officers of government . . . are creatures of the law, and are bound to obey it.”  United States v. Lee, 106 U.S. 196, 220 (1882).  However, characterizing compliance with or adherence to the law as performance of a delegated legislative function would severely and illogically undermine the independence of the various branches of government.  Const., Art. III, § 3; but cf. Loa L. Porter v. Chloris A. Lowe, Jr., SU 96-05 (HCN S. Ct., Jan. 10, 1997) at 2 (equating delegated legislative power with “the power of the Executive Branch to administer departments of the Ho-Chunk Nation”).


� The Ho-Chunk Nation Supreme Court has not adopted 


� Although a casual reading of one of this Court’s previous rulings, Powless v. Ho-Chunk Nation Enrollment Committee, CV 10-15 (HCN Tr. Ct., September 2, 2010), might indicate that the Court does not rely upon DNA evidence, however, that is not the case. In Powless, the Committee determined that through clear and convincing evidence provided through a DNA test, that Ms. Powless, the petitioner, did not maintain the required one-fourth (1/4) Ho-Chunk blood. Consequently, the Court dealt with the admissibility of a written assertion regarding a DNA test that the petitioner voluntarily submitted to the committee. The Court held that the written assertion of the DNA test is hearsay and not acceptable as evidence at the removal hearing. The Court’s holding in Powless should be interpreted as meaning only that a DNA test in the form of a written statement does not constitute clear and convincing evidence. 


� The Court appreciates the assistance of Law Clerk John W. Kellis in the preparation and drafting of this opinion.
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