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HO-CHUNK NATION TRIAL COURT
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EVICTION ORDER
(Default Judgment)
													


INTRODUCTION

	The Court must determine whether to grant the relief requested by the plaintiffs, i.e., restitution of the premises and an award of damages.  The defendant failed to answer the Complaint despite proper service of process.  The Court, therefore, renders a default judgment against the defendant, awarding the plaintiffs permissible relief sought in the Complaint.

PROCEDURAL HISTORY

The plaintiffs, Ho-Chunk Nation Department of Housing, Property Management Division (hereinafter Property Management), and the Ho-Chunk Nation, by and through Ho-Chunk Nation Department of Justice Attorney Wendi A. Huling, initiated the current action by filing a Complaint with the Court on May 3, 2013. Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint and attachments on May 6, 2013; however, the Court was unable to effect service upon the defendant, Robert Funmaker, through certified mailing.  EVICTION ORDINANCE, 8 HCC § 3.4b.  The Court effected service of process through publication in the HOCĄK WORĄK on June 14, 2013 and June 28, 2013.  
The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendant that a default judgment could result from a failure to file within the prescribed time period.  The Court, however, did not receive a response from the defendant prior to the expiration of the period.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VI - Executive

Sec. 1.		Composition of the Executive.

(b)	The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of the Treasury shall be called the Treasurer of the Ho-Chunk Nation.

EVICTION ORDINANCE, 8 HCC § 3

Subsec. 4.	Complaint in Eviction Actions. The complaint in an eviction action must be in writing and in accordance with the Ho-Chunk Nation Rules of Civil Procedure, subscribed by the plaintiff or attorney.

b. 	The complaint and summons shall be served pursuant to the Ho-Chunk Nation Rules of Civil Procedure.

Subsec. 6. 	Order for Judgment; Writ of Restitution.

a. 	Order for Judgment.  In an eviction action, if the Court finds that the plaintiff is entitled to possession, the decision order shall be for the restitution of the premises to plaintiff, and for such other relief as the Court orders.

b. 	Writ of Restitution.  At the time of decision order publication for the restitution of premises, the Court shall order that a writ of restitution be issued. The writ shall be delivered to the tribal law enforcement officer (hereinafter TLO) or sheriff for execution.
If judgment is against a non-tribal member on the Nation’s property that is not trust land, the writ shall be issued to the county sheriff in accordance with Wis. Stats. 799.45. No writ shall be executed if received by the sheriff more than thirty (30) days after its issuance.

Subsec. 7. 	Stay of Writ of Restitution.  At the time of the decision order, upon application of the defendant with notice to the plaintiff, the Court may, in cases where it determines hardship to exist, stay the issuance of the writ by a period not to exceed thirty (30) days from the date of the decision order.	

a. 	Any such stay shall be conditioned upon the defendant paying all rent, including fees normally associated with the rental unit, such as the charges associated with utility usage, or other charges due including court, moving, and storage costs upon such terms and at such times as the Court directs.

b. 	The Court may further require the defendant, as a condition of such stay, to give a bond in such amount and with such sureties as the Court directs, conditioned upon the defendant’s faithful performance of the conditions of the stay. Upon the failure of the defendant to perform any of the conditions of the stay, the plaintiff may file an affidavit executed by the plaintiff or his or her attorney, stating the facts of such default, and a writ of restitution may be ordered.

CLAIMS AGAINST PER CAPITA ORDINANCE, 2 HCC § 8

Subsec. 5. 	Permitted Claims Against Per Capita Shares.
 
b. 	In the event that multiple claims described above are made against the same Per Capita Share: (i) federal tax levies described in paragraph a(3), above, shall have the first priority, except to the extent they allow prior payment of child support, (ii) child support payable under paragraph a(2), above, shall the next priority, (iii) recovery of debts and obligations to the Nation shall have the next priority, and (iv) debts owing to Hocąk Federal, a division of Citizens Community Federal shall have the lowest priority, provided that nothing in this Ordinance shall restrict the Nation from obtaining security for and enforcing the debts of Tribal Members to the Nation through mortgages, liens, foreclosures, attachments, and other remedies.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.		Notice of Service of Process.

(A) Definitions.

	(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process

	(1) Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion. 

(a) Personal Service is required for the initiation of actions in the following:

			(i) Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .

Rule 53.	Relief Available.

Except in a Default Judgment, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate.  The Court may only order such relief to the extent allowed by Ho-Chunk Nation enactments.  The Court may order any party to pay costs, including attorney's fees, filing fees, costs of service and discovery, jury and witness costs.  Findings of fact and conclusions of law shall be made by the Court in support of all final judgments.

Rule 54.	Default Judgment.

(A) General.  A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) or 5(C)(1)(a)(ii) or other means of judicially authorized service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.	Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.


RELEVANT LAW


UNITED STATES CODE

Tit. 25 - Indians

Ch. 43 - Native American Housing Assistance and Self-Determination
Sec. 4103.	Definitions.

For purposes of this Act, the following definitions shall apply:

(21)	Tribally designated housing entity. The terms "tribally designated housing entity" and "housing entity" have the following meaning:

(A)	Existing IHA's. With respect to any Indian tribe that has not taken action under subparagraph (B), and for which an Indian housing authority--

(i)	was established for purposes of the United States Housing Act of 1937 before the date of the enactment of this Act [enacted Oct. 26, 1996] that meets the requirements under the United States Housing Act of 1937,

(ii)	is acting upon such date of enactment as the Indian housing authority for the tribe, and

(iii)	is not an Indian tribe for purposes of this Act, the terms mean such Indian housing authority.

(B)	Other entities. With respect to any Indian tribe that, pursuant to this Act, authorizes an entity other than the tribal government to receive grant amounts and provide assistance under this Act for affordable housing for Indians, which entity is established--

(i)	by exercise of the power of self-government of one or more Indian tribes independent of State law, or

(ii)	by operation of State law providing specifically for housing authorities or housing entities for Indians, including regional housing authorities in the State of Alaska, the terms mean such entity.

(C)	Establishment. A tribally designated housing entity may be authorized or established by one or more Indian tribes to act on behalf of each such tribe authorizing or establishing the housing entity.

Tit. 26 - Internal Revenue Code

Ch. 1 - Normal Taxes and Surtaxes

Sec. 501.	Exemption from tax on corporations, certain trusts, etc.

	(c)	List of exempt organizations.  The following organizations are referred to in subsection (a):

		(3)	Corporations, and any community chest, fund, or foundation, organized and operated exclusively for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or to foster national or international amateur sports competition (but only if no part of its activities involve the provision of athletic facilities or equipment), or for the prevention of cruelty to children or animals, no part of the net earnings of which inures to the benefit of any private shareholder or individual, no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation (except as otherwise provided in subsection (h)), and which does not participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any candidate for public office.


FINDINGS OF FACT

1.	The plaintiff, Property Management Division, is a division within the Ho-Chunk Nation Department of Housing, an executive department of the Ho-Chunk Nation, a federally recognized Indian tribe with principal offices located on trust lands at Tribal Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.    See CONSTITUTION OF THE HO-CHUNK NATION, ART. VI, § 1(b); see also DEP'T OF HOUS. ESTABLISHMENT & ORG. ACT OF 2001, § 3(5)(c) (on file with Hous. Dep't).
2.	The plaintiff, Ho-Chunk Nation, is a federally recognized Indian tribe located within the boundaries of the State of Wisconsin.  Its principal governmental offices are located at the Tribal Executive Office Building, W9814 Airport Road, Black River Falls, WI 54615.
3.	The defendant, Robert Funmaker, is an enrolled member of the Ho-Chunk Nation, Tribal ID #, 439A000915, and is a tenant in the premises located at S3207 Hwy. 12, Baraboo, WI 54660. Compl. at 2.
4.	The defendant received proper service of process of the Summons and Complaint.
5.	On April 16, 2009, Property Management and Robert Funmaker entered into the Residential Lease.  Id., Attach. 3.
6.	During the defendant’s tenancy, the plaintiffs informed the defendant of violations of the Residential Lease.  Id., Attach. 4-10.
7.	The plaintiffs made the following request for relief in its Complaint:
a.	For a Writ of Restitution and Order for Eviction removing the Defendant and all parties residing with [him] from the premises.

b.	Any further relief as may be deemed appropriate by the Court justified by the circumstances that is just and equitable. 

c.	For an Order enforcing a claim for the total amount of $4,237.06 in default for past due rent and reasonable costs and fees against the Defendant’s future Per Capita Share disbursements, or the maximum amount allowed in accordance with Ho-Chunk Nation’s Claims Against Per Capita Ordinance, 2 HCC § 8 (5).

d.	For an Order requiring the Ho-Chunk Nation Treasury Department not to give to the Defendant any loans against [his] Per Capita in excess of the Judgment.

e.	To preserve the right to bring a subsequent related action for possible damages to the premises, which cannot be ascertained with any degree of certainty at this time.

f.	The Plaintiff reserves the right to move for dismissal and to seek an entry of judgment on its behalf from this Court, as well as any other relief that may be appropriate or necessary from the Court.

g.	For an Order for reasonable costs and fees incurred on behalf of the Plaintiffs in the filing of this lawsuit.

Id. at 4-5 (numerical designations modified).

8.	The defendant failed to respond to the Complaint prior to the expiration of the responsive pleading timeframe on July 18, 2013.

DECISION
	
The Court possesses authority pursuant to HCN R. Civ. P. 54 to award a default judgment for damages articulated in a plaintiffs’ request for relief when the defendant fails to answer a properly served complaint.[footnoteRef:1]  Rule 54, however, mandates that the Court “not award relief different in kind from, or exceed the amount stated in the request for relief.”  HCN R. Civ. P. 54.  Therefore, the Court may entertain the portion of the request for relief pled with particularity in the Complaint.[footnoteRef:2]  The plaintiffs, however, did not request any monetary damages for past due rent, utilities or late fees.[footnoteRef:3]  Rather the plaintiffs reserved the right to file future related actions for potential damages to the premises. Compl. at 5. [1:  The failure to respond constitutes a tacit agreement with the allegations in the pleading.]  [2:  The Court retains discretion to grant default judgments by virtue of the permissive wording of the relevant rule.  See Citizens Cmty. Fed. v. Neperud, CV 04-18 (HCN Tr. Ct., Apr. 26, 2004); Scholze Ace Home Ctr., Inc. v. Perry, CV 00-92 (HCN Tr. Ct., Oct. 26, 2000) (declining to enter default judgments due to unresolved jurisdictional issues).]  [3:  The Court may grant costs and fees by virtue of HCN R. Civ. P. 53, but declines to award attorney fees for the reasons articulated in a recent decision on the issue.  Chloris Lowe, Jr. v. HCN Legislature Members Elliot Garvin et al., CV 00-104 (HCN Tr. Ct., Mar. 22, 2004).  Likewise, the Court declines to grant litigation costs, i.e., mailing and filing fees, as a matter of basic fairness.  See Kristen K. White Eagle v. Ho-Chunk Casino et al., CV 04-97 (HCN Tr. Ct., Oct. 4, 2005).] 

The Court also finds overwhelming evidence to support the plaintiffs’ claim of entitlement to possession of the premises located at S3207 Hwy. 12, Baraboo, WI 54660.  Based upon the foregoing findings of fact, the Court holds that the defendant’s continuous violations of the Residential Lease warrant a termination of this contract.  The defendant must vacate the premises.   
THEREFORE, the Court grants restitution of the defendant’s residence to the plaintiffs pursuant to EVICTION ORDINANCE, § 3.6a.  The Court shall accordingly issue a Writ of Restitution as required by EVICTION ORDINANCE, § 3.6b.  A copy of such writ shall accompany this judgment.  The Court shall serve the Writ of Restitution upon the official designated by the plaintiffs to execute the physical eviction.[footnoteRef:4] [4:  The plaintiffs shall inform the Court of the specific arrangements for the physical eviction within ten (10) days from the date of this judgment.] 

IN ADDITION, the Court directs the Ho-Chunk Nation Department of Treasury to deduct the amount of $4,237.06 over the course of the defendant’s next six (6) per capita distributions, i.e., $706.18 per quarter.[footnoteRef:5]  The Treasury Department must abide by the priority scheme announced in CLAIMS AGAINST PER CAPITA ORDINANCE, § 8.5b.  The Treasury Department shall issue payments for such purpose to the account of the plaintiff, Ho-Chunk Nation Department of Housing, Property Management Division.  The plaintiffs have leave to file a motion for damages or unpaid rent by the defendant following the latter’s eviction from the property.   [5:  The Court chooses this garnishment scheme in recognition of past statements by the Ho-Chunk Nation Supreme Court.  See Richard Walker v. Jonette Pettibone, CV 01-122 (HCN Tr. Ct., Jan. 16, 2003) at 11-13.
] 

FURTHERMORE, the Ho-Chunk Nation Loan Division shall not permit the defendant to apply for any future loans against his per capita distribution in excess of this judgment.  The Court establishes this prohibition to insure the timely receipt of the above-stated amount by the plaintiffs.  Once the defendant fully satisfies the judgment, this prohibition shall become null and void.
The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.  Also, the Court may grant a stay of the eviction provided that the defendant promptly requests a Hardship Hearing.  EVICTION ORDINANCE, § 3.7.  The Court may grant a successful defendant a delay of the eviction for up to thirty (30) days.  At the Hardship Hearing, the defendant must demonstrate a hardship, and provide evidence that he or she cannot relocate in the abbreviated timeframe.  The defendant must afford notice to the plaintiffs of his or her request by delivering a copy of the Motion for a Hardship Hearing to the plaintiffs.  Id.  The Court cannot grant a stay unless the defendant satisfies statutory costs.  See id., § 3.7a-b.
The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.  Also, the Court may grant a stay of the eviction provided that the defendant promptly requests a Hardship Hearing.  EVICTION ORDINANCE, § 3.7.  The Court may grant a successful defendant a delay of the eviction for up to thirty (30) days.  At the Hardship Hearing, the defendant must demonstrate a hardship, and provide evidence that he or she cannot relocate in the abbreviated timeframe.  The defendant must afford notice to the plaintiffs of his or her request by delivering a copy of the Motion for a Hardship Hearing to the plaintiffs.  Id.  The Court cannot grant a stay unless the defendant satisfies statutory costs.  See id., § 3.7a-b.
The granting of a stay shall not alter the fact that this order constitutes a final judgment for purposes of appeal.  “Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 12th day of September 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.


[bookmark: Place]						
Honorable Amanda L. Rockman
Associate Trial Court Judge 
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