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IN THE 

HO-CHUNK NATION TRIAL COURT

	Horst Josellis,
              Petitioner,

 v.

Jennifer Field & 

Ho-Chunk Nation Grievance Review Board
              Respondents. 
	
	Case No.:  CV 13-02



ORDER

(Remanding to the Grievance Review Board)

INTRODUCTION


The Court must determine whether to grant the petitioner’s Petition for Administrative Review.  Consequently, the Court, in its discretion, convened a hearing to afford the parties the ability to provide additional briefing and oral argument on the above-referenced motions.  For the reasons stated below, the Court shall remand the matter to the Grievance Review Board (hereinafter GRB).   
PROCEDURAL HISTORY
On September 11, 2012, this Court issued an Order (Remanding to the Grievance Review Board) CV 11-83, 11-87 (HCN Tr. Ct., Sept. 11, 2012).  Upon remand, a GRB hearing was scheduled for November 14, 2013.  Memorandum for Remand Hearing for Grievance Case #064.11H/D & 101.11H/D (Oct. 23, 2013).  The petitioner requested that this hearing be rescheduled, a request the respondents granted.  Response Br., CV 13-02 (HCN Tr. Ct., Apr. 19, 2013) at 5.  The new hearing was then scheduled for January 9, 2013.   Memorandum for Remand Hearing for Grievance Case #064.11H/D & 101.11H/D, Dec. 18, 2012.  The hearing proceeded on January 9, 2013 at 10:00 a.m.  Grievance Review Board Remand Decision, Jan. 16, 2013.  The GRB denied all relief.  Id. at 4-5.
The petitioner filed a Petition for Administrative Review (hereinafter Petition) seeking an appeal from the GRB’s decision.  Petition (Feb. 14, 2013).  The Court issued a scheduling order the following day, and, after receiving briefs from the parties, scheduled an oral argument for May 23, 2013 upon the request of the respondents.  Order (Notice of Oral Argument), CV13-02 (HCN Tr. Ct., May 6, 2013).  The Court rescheduled oral arguments for 2:00 p.m. on June 24, 2013.  Notice of Hearing, CV13-02 (HCN Tr. Ct., June 18, 2013).  Due to technical difficulties, the Court was unable to hold this hearing.  Oral Argument (LPER at June 24, 2013, 2:08:10 p.m. CDT).  Oral arguments were held in full on July 11, 2013 at 11:00 a.m., CDT.  Respondents attended the oral arguments in person, while petitioner appeared by telephone.   
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. III - Organization of the Government

Sec. 3.

Separation of Functions.  No branch of the government shall exercise the powers and functions delegated to another branch.

Art. IV - General Council

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(b)
To establish Executive Departments, and to delegate legislative powers to the Executive branch to be administered by such Departments, in accordance with the law; any Department established by the Legislature shall be administered by the Executive; the Legislature reserves the power to review any action taken by virtue of such delegated power;

(f)
To set the salaries, terms and conditions of employment for all governmental personnel;

Art. VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Sec. 7.

Powers of the Supreme Court.

(a)
The Supreme Court shall have the power to interpret the Constitution and laws of the Ho-Chunk Nation and to make conclusions of law.  The Supreme Court shall not have the power to make findings of fact except as provided by enactment of the Legislature.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

Sec. 14.
Right to Appeal.  Any party to a civil action, or a defendant in a criminal action, who is dissatisfied with the judgment or verdict may appeal to the Supreme Court.  All appeals before the Supreme Court shall be heard by the full Court.

Art. X - Bill of Rights

Sec. 1.

Bill of Rights.

(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:


(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;

Art. XII - Sovereign Immunity

Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.

STATUTE OF LIMITATIONS & COMMENCEMENT OF CLAIMS ACT, 2 HCC § 14

Subsec. 4.
Civil Action and Time Limitation.  Civil actions may be commenced only within the periods as prescribed here:


e.
All employment actions must be filed in the Trial Court within 30 calendar days of the final administrative grievance review decision by the Grievance Review Board.

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. I - General Provisions

Subsec. 3.
Declaration of Policy.


a.
This Employment Relations Act is the official employment law of the Ho-Chunk Nation.  It supersedes the Nation’s Personnel Policies and Procedures Manual and all policies, rules, and regulations enacted by Legislative resolutions pertaining to the employment law of the Nation.

Subsec. 33.
Grievances.


a.
Employees may seek administrative and judicial review only for alleged discrimination and harassment.

Subsec. 34.
Administrative Review Process.


a.
Policy.


(1)
The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).


e.
Witnesses and Evidence.


(1)
Ten (10) days prior to the hearing, the employee and supervisor shall each provide the Department of Personnel with a list of all witnesses they intend to call at the hearing.  They shall also present copies of any documentary evidence that they would like to submit to the Board.


(2)
Both parties may amend or supplement their original witness list and/or submit additional documentary evidence within five (5) days after receiving the other party’s list of witnesses and evidence.


(3)
Time limitations.  Failure to abide by any of the above time requirements will prohibit the non-compliant party from introducing documentary evidence or presenting witnesses to the Board.  For the purposes of this section, “days” shall be calculated using business days.  Exceptions to any of the above time frames must be approved by the Executive Director, Department of Personnel.

f.
Hearing Procedure.


(4)
Questions.


(b)
The Board members may ask questions of either party and may call for any additional information as they deem necessary in reaching a decision.  If it requires information that is not readily available, the Board may accept into the record such additional information or choose to suspend the meeting and reconvene when the information is available.


g.
Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:


(3)
The Board may ask questions of either party and request additional evidence at any time.


(4)
The Board may instruct the parties that it has heard sufficient information to make a recommendation, or that the information being offered is not relevant.  Aside from relevancy issues, formal rules of evidence do not apply.  The Board has the authority to extend/waive time limitations if it believes that the information offered is relevant and probative of the issues presented as defined below.


(5)
The Board shall be responsible to make all relevancy determinations throughout the meeting.  In making these determinations, the Board shall consider whether the proposed evidence (either witness testimony or documentary evidence) relates to the disciplinary action and whether it will affect the Board’s recommendation.  Only witnesses who have had direct involvement in the incident leading to the disciplinary action will be allowed to participate and all questions asked should directly relate to said disciplinary action.



(7)
At the conclusion of the presentation of testimony and evidence, the Board will privately deliberate and make a decision within five (5) calendar days.  No record of the Board's deliberation will be made.  The decision of the Board shall describe the facts of the case and determine whether the facts support a violation of the Employment Relations Act or applicable Unit Operating Rules.

Subsec. 35.
Judicial Review.


a.
Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.


c.
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.


e.
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:



a.
Employment Relations Act of 2004

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after receipt of the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception:


1.
The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board:


a.
excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or


b.
failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing.

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief . . . .  The respondent shall have thirty (30) calendar days after filing of the brief in which to file a Response Brief.  After filing of respondent's Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.


1.
If the petitioner alleges one of the conditions stated in HCN R. Civ. P. 63(D)(1)(a-b), then the Court shall convene a hearing to determine whether to include supplemental evidence in the administrative record.  The Court shall announce the briefing schedule, which shall resemble the schedule set forth in HCN R. Civ. P. 63(E), in a written decision after the hearing.

(H) The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:


1.
The Employment Relations Act of 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

HO-CHUNK NATION RULES OF APPELLATE PROCEDURE

Rule 9.

Filing Fees and Costs.


a.
The filing fee for an appeal shall be in accordance with the schedule of fees.

Rule 11.
Time for Filing and Service of Notice of Appeal.


a.
A written Notice of Appeal from a decision of the Trial Court must be filed with the Clerk of Court within sixty (60) calendar days of the date of the final judgment or order.  The Notice of Appeal shall identify the party(ies) making the appeal by name and address, and shall identify the final judgment or order being appealed by name and case number.


b.
The party filing the appeal must file a short statement of the reason or grounds fro the appeal.  The statement should include complete procedural and factual summary of the proceedings below.


c.
Copies of the Notice of Appeal shall be served upon all parties to the action by the Appellant.  Proof of Service shall be promptly filed with the Court.




 
DECISION
The Court thoroughly examined the origin of administrative agency review and associated standards of review within a prior case.  Regina K. Baldwin et al. v. Ho-Chunk Nation et al., CV 01-16, -19, -21 (HCN Tr. Ct., Jan. 9, 2002) at 12-26.  The Court directs the parties to that decision for a comprehensive discussion.
  Additionally, the Court directs the parties to the previous decision on this particular matter for an application of the facts of this case to those legal principles.  Order (Remanding to the GRB) CV 11-83, 11-87 (HCN Tr. Ct., Sept. 11, 2012)
In the September 11, 2012 Order remanding this controversy to the GRB hearing underlying this case, this Court held that “given the petitioner’s inability to fully present his case. . .  and respondents’ suggestion that the case be remand to the GRB to address the petitioner’s claims, the Court remands the instant case to the Grievance Review Board for reconsideration consistent with this judgment.”  Id. at 14 (internal citations omitted) (emphasis omitted).  Six days after being notified of the January 9, 2013 GRB hearing, the petitioner informed the GRB via fax that the scheduled date was a day wherein he was not scheduled to work.  GRB# 064.11H/D & 101.11H/D (Dec. 24, 2012).  Shortly after that, the GRB replied to petitioner that “once a hearing is scheduled, only the board can agree to a postponement.  The hearing will be convened as scheduled, once in session, it will be the decision of the board to determine if they wish to postpone or continue as scheduled.”  January 9, 2013 Remand Hearing Postponement Request (Dec. 28, 2012).  On January 4, the petitioner made a second request for postponement.  Re: 1/9/2013 Remand Hearing Postponement Request, Jan. 4, 2013.  
At the January 9, 2013 GRB hearing, the GRB considered the petitioner’s postponement request.  The Chair asked the Department of Personnel representative for a recommendation regarding postponement.  GRB Remand Decision (Jan. 16, 2013) at 2.  The DOP submitted a request to postpone the hearing, citing this Court’s previous remand order.  Id.  The GRB declined to postpone the hearing, citing the difficulty of working around grievant’s particular work schedules and the notice given to petitioner.  Id. at 3.  
The petitioner does not allege that there was anything erroneous with the January 9, 2013 hearing absent his lack of attendance, and the Court will assume, for the sake of argument, that there was not.  Therefore, in this particular round of litigation, the question can be narrowed: first what obligation, if any, did the GRB have to schedule the hearing in the way petitioner wished, and second what procedures were required for that scheduling process.
The statutes governing the grievance review process are largely silent on the issue of scheduling.  The petitioner cite the Employement Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.34g(4), as granting the GRB sole discretion over the granting of time extensions or waivers.
  Response Br. at 9.  The Court does not interpret this grant of procedural control over the duration of an already commenced hearing as giving the GRB sole discretion over the scheduling of a hearing. However, in the absence of other controlling provisions, the Court concludes that the GRB must have the ability to schedule its hearing when it sees fit, so long as their scheduling procedures do not deprive grievants of their due process rights under Art. X, Sec. 8 of the Constitution of the Ho-Chunk Nation (hereinafter Constitution) and 6 HCC § 5.34a.  
An integral aspect of procedural due process is the provision of adequate notice.  See Lonetree v. Holst, CV 97-127 (HCN Tr. Ct., Sept. 24, 1998).  The Court is aware that “procedural due process requirements at [an administrative] hearing are [not] the same as the requirements during a judicial hearing.”  Quarderer v. Ho Chunk Casino, CV 10-33 (HCN Tr. Ct., May 17, 2011), at 12.  The petitioner had sufficient notice of the date and time that a hearing might occur, and need only have suffered a minor inconvenience to attend that possible hearing.  The GRB enunciated a reason for holding the hearing in petitioner’s absence, and the Court would not necessarily find its decision to be arbitrary or capricious in normal circumstances.

However, underlying this case is the fact that this Court specifically instructed the GRB to hold a hearing in this particular case, for the specific reason that the previous hearing did not allow the petitioner a full opportunity to present his evidence.  The GRB seemed concerned that granting the petitioner’s December 24 rescheduling request would set a precedent of forcing it to accommodate every subsequent grievant’s work schedules.  See Response Br. at 9.   The Court, being no stranger to the difficulties of scheduling, is not unsympathetic to its fears, and this decision should not be understood as forcing such an accommodation.  However, as the Department of Personnel pointed out at the January 9 hearing, the fact that this case was on remand created a particular and unique reason for the GRB to grant petitioner’s request for rescheduling.  
Additionally, the fact that the petitioner held in his hand an order from this Court demanding that he be given an opportunity to be heard may well have led him to expect that the GRB would delay the hearing.  If petitioner had been informed that the hearing would unquestionably occur with or without his attendance, such an expectation by the petitioner would have been unreasonable.  Instead, we have the ambiguous communication of December 28, 2012 raising the possibility that the GRB would honor the letter and spirit of this Court’s previous order.  At the hearing, the Department of Personnel urged the GRB to do exactly that, but was ignored.  GRB Remand Decision at 3.  A notice that simultaneously schedules a hearing and raises reasonable expectations that the hearing will not occur is no notice at all.   Thus, given the lack of proper, unambiguous notice for the Grievance Review Board hearing, the Court once again REMANDS the instant case to the Grievance Review Board for reconsideration consistent with this judgment.
IT IS SO ORDERED this 11th day of October 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge
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� The full text of Baldwin appears at www.ho-chunknation.com.


�  The brief actually cites to § 5.30g(4), however, it is clear that their intent was to refer to § 5.34g(4).
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