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IN THE

HO-CHUNK NATION TRIAL COURT

	Steven W. Radtke,

             Plaintiff,

v.

Tricia Zunker,

             Defendant. 
	
	Case No.:  CV 13-17



ORDER

(Granting Motion to Dismiss and Dismissing Counterclaim)
INTRODUCTION
Although the instant case involves an elected candidate, it is not an election challenge.  Similarly, while the initial pleading appears to raise a question of enrollment, it is not an appeal from an enrollment challenge.  Instead, and importantly, the Court must determine the disposition of the Plaintiff’s Complaint de novo.  Additionally, the Court must evaluate the Defendant’s counterclaim, incorporated in her timely answer.  
The Court determines that there is no need for a hearing on the initial Complaint and hereby dismisses it due to the Plaintiff’s failure to exhaust administrative remedies available pursuant to the Tribal Enrollment and Membership Code (hereinafter Enrollment Code), and the fact that claim is moot.  The requested relief is no longer available.
The Court dismisses the Defendant’s counterclaim for damages for pursuant to 2 HCC § 7.10i, as that counterclaim also relies on the administrative process described by the Enrollment Code and not followed in the instant case.  The Committee on Tribal Enrollment has not had the opportunity to review these claims, nor make a determination as the statute contemplates.  The Defendant has made a request for reimbursement of the costs and fees, and particularly the cost of a voluntary DNA test.  The Court also denies that request, as the only request made with any particularity was not sufficiently related to the Defendant’s actual defense.   
PROCEDURAL HISTORY

The plaintiff, Steven Radtke, initiated the current action by filing the Complaint with the Court on August 29, 2013, some four days prior to the swearing-in of the Defendant.  The Complaint sought to stop the swearing of the Defendant as an Associate Justice of the Ho-Chunk Nation Supreme Court on the grounds that she had violated Article II, Section 1c of the Ho-Chunk Nation Constitution.
  Consequently, the Court issued a Summons accompanied by the initial pleading on the following day, sending the documents by mail to the defendant, Tricia Zunker.  See HCN R. Civ. P., Rule 5(C)(1)(e).  The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.  See HCN R. Civ. P. 54.   
On September 16, 2013, the Defendant timely filed her Motion to Dismiss, Defendant’s Memorandum in Support of Motion to Dismiss (hereinafter “Motion Memorandum”), and Answer and Counterclaim for Damages Under 2 HCC § 7 (hereinafter “Answer”).  Incorporated within the Motion Memorandum and the Answer was a request for damages as statutorily provided by 2 HCC § 7.10i.  The Answer also asked for additional relief in the form of costs and attorney’s fees.  Finally, on December 2, 2013, the Defendant filed a Declaration of Tricia Zunker and Request for Additional Damages (hereinafter “Declaration”), wherein she described, and provided evidence for, events relating to her participation in a DNA test and the results thereof, and requested that the costs of said test be incorporated into her earlier claims for costs and fees. 
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article II - Membership

Sec. 1.

Requirements.  The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation:

(a) 
All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or
(b) 
All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood.

(c) 
DNA must prove parentage. "DNA" means deoxyribonucleic acid.
Article VII - Judiciary

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

HO-CHUNK NATION TRIBAL ENROLLMENT AND MEMBERSHIP CODE
10. Ineligible Tribal Member Removal Procedures. 

a. 
Grounds for Removal. 
(1)  The Member is less than one-fourth (1/4) Ho-Chunk Blood (Article II, Section 1(b) of the Constitution); 
(2)   insufficient proof of Ho-Chunk ancestry (Article II, Section 1(a) of the Constitution);
 

(3)   the Member is enrolled in another Indian Nation (Article II, Section 1 of the
Constitution); or 

(4)  the Member was previously enrolled in another Tribe (Article II, Section 1(c) of the Constitution); this provision took effect for Members enrolled on or after March 3, 2000. 

b. 
Persons Authorized to Initiate Possible Removal. 
(1)  Initiation of Removal by Tribal Enrollment Officer. The Tribal Enrollment Officer will initiate a removal of a Member from the Membership Roll upon determining that, by Clear and Convincing Evidence, the Member fails to meet the eligibility requirements. 

(2)  Initiation of Removal by Members. Any three (3) enrolled Ho-Chunk adult Members who are not Legally Incompetent may initiate a removal of a Member from the Membership Roll only by filing Affidavits with the Office of Tribal Enrollment. The Affidavits must clearly state the grounds for removal. A non-refundable filing fee of Fifty Dollars ($50.00) must accompany each Affidavit. 

c.
Penalties for Unlawful Retaliation. 

(1) If an Affected Member unlawfully retaliates or causes someone else to unlawfully retaliate against the Tribal Enrollment Officer or the Member(s) who filed the Affidavit(s), the Affected Member may be fined up to One Thousand Dollars ($1,000). The Tribal Enrollment Officer or the Member(s) who filed the Affidavit(s) may obtain a judgment up to One Thousand Dollars ($1,000) by initiating a petition in the Ho-Chunk Nation Trial Court. Upon a vote of the Committee on Tribal Enrollment, the Tribal Enrollment Officer or the Member(s) who filed the Affidavit(s) may be represented by the Department of Justice at the Discretion of the Attorney General in proceedings before the Court, but any award granted by the Court will be given to the Tribal Enrollment Officer or the Member(s) who filed the Affidavit(s). The Tribal Enrollment Officer or the Member(s) who filed the Affidavit(s) may also represent themselves or through the assistance of outside legal counsel in this matter. This penalty will be in addition to any other penalty provided by Federal, State, Municipal, or Ho-Chunk Nation Law. 

(2) If an Affiant unlawfully retaliates or causes someone else to unlawfully retaliate against the Tribal Enrollment Officer or the Affected Member, the Affiant may be fined up to One Thousand Dollars ($1,000). The Tribal Enrollment Officer or the Affected Member may obtain a judgment up to One Thousand Dollars ($1,000) by initiating a petition in the Ho-Chunk Nation Trial Court. Upon a vote of the Committee on Tribal Enrollment, the Tribal Enrollment Officer or the Affected Member may be represented by the Department of Justice at the Discretion of the Attorney General in proceedings before the Court, but any award granted by the Court will be given to the Tribal Enrollment Officer or the Affected Member. The Tribal Enrollment Officer or the Affected Member may also represent themselves or through the assistance of outside legal counsel in this matter. This penalty will be in addition to any other penalty provided by Federal, State, Municipal, or Ho-Chunk Law. 

 
d. 
Affected Member Benefits. 

(1) Department Notification. The Tribal Enrollment Officer will notify the President, through the Executive Director of the Department of Heritage Preservation, in writing to suspend any Discretionary Benefits provided by the Ho-Chunk Nation to an Affected Member upon the Committee on Tribal Enrollment making a finding and recommendation that the Affected Member should be removed. 

(2) Per Capita Distributions. An Affected Member will receive his or her per capita payment until there is a vote of the General Council, pursuant to the Ho-Chunk 

Constitution, removing him or her as a Member and upon all legal challenges to his or her removal being exhausted. 

e. 
Commencement of Removal. 

(1) Notice of Removal to Affected Member. To commence removal, the Office of Tribal Enrollment must provide a Notice of Removal to the Affected Member by certified mail return receipt requested. The Notice will inform the Affected Member of the withholding of Discretionary Benefits, which may result from this hearing. If the removal was initiated pursuant to paragraph 10. b. (2), copies of the Affidavits of the Tribal Members initiating the removal will also be provided as part of the Notice. The Notice will inform the Affected Member that he or she, if removed by the General Council, may be subject to repayment of services/benefits received from the Nation after the commencement of removal procedures. 

(2) Scheduling of Hearing. A hearing before the Committee on Tribal Enrollment must be held within sixty (60) Days of the Notice of Removal by the Tribal Enrollment Officer or upon the certification of the receipt of three (3) properly executed Affidavits. 

(3) Notice of Hearing. The Office of Tribal Enrollment will provide the notice of hearing to the Affected Member at least thirty (30) Days prior to the date set for the hearing. The notice will include the date, time and location of the hearing and state that the Affected Member has the right to be represented by counsel. The notice will be sent by certified mail return receipt requested. 

 
f. 
Hearing. 

(1) Role of Tribal Enrollment Officer in Tribal Member Challenge. The Tribal Enrollment Officer will assist only in the presentation of evidence and will not advocate for or against the Affiants. 

(2) Discovery. Not less than fifteen (15) Days prior to a hearing, each party will share with the other(s) all documentary evidence which the party intends to present at the hearing. 

(3) Postponement of Hearings. Once scheduled, hearings will not be postponed for more than thirty (30) Days. 

 

(4) Chairperson to Preside. The Chairperson of the Committee will preside over
the hearing and will be responsible for controlling the presentation and admissibility of
evidence, appearance of witnesses, and the overall order of the hearing. 

(5) Appearance of Affiants. If the removal hearing was initiated pursuant to paragraph 10. b. (2), all three (3) Affiants must appear at the hearing. Failure to appear may result in the dismissal of the removal. The Chair of the Committee may excuse a non-appearance for good cause and the hearing will be postponed for a period not to exceed thirty (30) Days. 

(6) Closed Hearing. Due to confidential and private matters hearings will be closed to the public. Only Members of the Committee, the Tribal Enrollment Officer and his or her designated administrative/technical staff, the Affiants, the Affected Member, and the counsel of each party, the court reporter, and video photographer may be present at all times. Witnesses will be present only when giving testimony and shall be instructed to not discuss their testimony with any other individual during the hearing. 

(7) Record. The record will include the Affidavits, all documentary evidence presented at the hearing and any stipulation or admission entered into at the hearing and all testimony taken during the hearing. The hearing will be recorded by transcript and video-taped. The transcript and tape will be kept on file by the Office of Tribal Enrollment for not less than one (1) year after the hearing. Transcripts and tapes will not be released to any person, including the Affected Member, other than as required by the discovery rules applicable to any appeal to the Nation's Trial Court. 

(8) No Ex Parte Communication. The Office of Tribal Enrollment, Affected Member, Affiants, or any other parties related thereto will not communicate with any Member of the Committee regarding any matter pertaining to the merits of the hearing. 

 

(9) Order of Hearing. The removal hearing will be conducted as follows below: 

(a) The Presiding Chair’s statement of the issue and notice of attendance for the record. 
(b) If the removal hearing was initiated pursuant to paragraph 10. b. (2), the Affiants’ opening statement. 

(c) The Affected Member's opening statement. 

(d) The Tribal Enrollment Officer and/or Tribal attorney will present evidence in documentary form or through witnesses. 

(e) If the removal hearing was initiated pursuant to paragraph 10. b. (2), the Affiants will present evidence in documentary form or through witnesses unless previously presented by the Tribal Enrollment Officer or Tribal attorney. 

(f) The Affected Member will present evidence in documentary form or through witnesses and address or confront the available Affiants. 

(g) Each witness, upon completion of his or her direct testimony, may be cross-examined by the other party. 

(h) If the removal hearing was initiated pursuant to paragraph 10. b. (2), the Affiants’ closing statement. 

(i) The Affected Member's closing statement. 

(j) At the discretion of the Committee, Committee Members may ask additional questions of the parties at any time during the hearing.
(10) Evidence. 

(a) Formal rules of evidence do not apply at the hearing but evidence which is irrelevant, cumulative or which would be unfair or prejudicial may be excluded by the Chair or admitted by the Chair under special conditions or stipulations. Basic rules of relevancy, materiality and probative force will be used by the Chair as a guide to admissibility. The Chair will rule on the admissibility of evidence. 

 (b) Documentary evidence may be received in the form of copies or excerpts if the original is not readily available. Upon request, opportunity will be granted to compare the copy to the original. At the discretion of the Committee, a reasonable amount of time will be provided to review the evidence.  

(c) Greater weight will be given to the following documents: verification of enrollment in another Indian Tribe, certified birth certificate, social security card, Court Orders, and DNA analysis. 
(11) Witnesses. The Chair of the hearing or the court reporter will administer an oath to each witness. Testimony may be presented either in the form of questions and answers or by narrative statement of the witness.
(12) Official Notice. The Committee may take official notice of generally recognized facts or any established technical or scientific facts provided that it informs the Office of Tribal Enrollment, the Affected Member, and the Affiants of such matters and provides them with the opportunity to rebut any fact officially noticed. 

g. Findings and Recommendations. 

 (1) Quorum. The Committee will only make findings and recommendations when it has quorum, which will require a majority of Committee members and that the majority include a minimum representation from three (3) different Districts. 

 (2) Voting. The Committee will render its findings and recommendations upon a majority vote, with the Chair casting the deciding vote in the instance of a tie. 

 (3) Timeline for Findings and Recommendations. The Committee will issue written findings and recommendations to the parties within ten (10) Days of the hearing. 

 (4) Committee Findings and Recommendations. The Committee on Tribal Enrollment may render any of the following findings and recommendations:
(a) Find that the removal by the Affiants is Frivolous and/or Malicious, and dismiss the removal. 

(b) Find that the Affiants or Tribal Enrollment Officer failed to meet the evidentiary standard necessary to remove a Member and dismiss the removal. 

(c) Find that an Affected Member, through admission, does not meet the Membership requirements and proceed with the removal. 

(d) Find that the Affected Member is ineligible for Membership if documentary and/or testimonial evidence shows by Clear and Convincing Evidence that the Affected Member does not meet the qualifications for Membership outlined in Article II, Section 1 of the Ho-Chunk Constitution. 

(e) If the Committee finds the Affected Member is ineligible for Tribal Membership, it may further recommend the forfeiture of any or all property or the repayment of money received from the Nation, pursuant to the laws of the Nation. This may only happen upon a determination by the Committee that the evidence establishes beyond a reasonable doubt that the Affected Member became a Member through fraud. 

(f) Order that the Affected Member, and their relatives needed to establish Ho-Chunk lineage, submit to a DNA analysis to be conducted by an independent testing laboratory contracted by and paid by the Ho-Chunk Nation. The Affected Member must contact the Office of Tribal Enrollment in order to set testing times and locations for him or her and the selected relative(s).
(5) Failure to Cooperate. The Committee may find that an Affected Member's failure to cooperate with the Office of Tribal Enrollment or failure to submit to DNA analysis within sixty (60) Days of the Committee's findings and recommendations is equivalent to an admission of ineligibility for Membership.  
h. 
Handling of DNA Analysis. If the Committee ordered DNA testing in accordance with paragraph g(4)(f), above, the Committee will render its findings and recommendations at the next regularly scheduled Committee meeting after receipt of the DNA analysis results. DNA test results remain the property of the Ho-Chunk Nation and will be stored in accordance with Office of Tribal Enrollment procedures. 

i. 
Frivolous and/or Malicious Removal by Members. If the Committee on Tribal Enrollment finds that the removal initiated by the Affiants was Frivolous and/or Malicious, the Committee will, by written findings and recommendations, inform the Affected Member as to the Affected Member’s right to file a petition with the Trial Court to seek a remedy of not more than Five Thousand Dollars ($5,000), to be equally assessed against the Affiants, for defamation and hardship created for the Affected Member. In addition to the Five Thousand Dollar ($5,000) remedy, the Trial Court may award that the Affiants will also pay any other fees associated with the removal hearing, incurred either by the Affected Member or the Nation, to include the c

12. Appeals to Trial Court. 

a. 
An appeal of the findings and recommendations of the Committee on Tribal 

Enrollment must be filed in the Trial Court within thirty (30) Days of the date of the 

findings and recommendations.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process


(1) Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.



(a) Personal Service is required for the initiation of actions in the following:




(i) Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .



(e) Service by Mail.  Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) . . . as stated above.

Rule 53. 
Relief Available. 
Except in a Default Judgment, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate. The Court may only order such relief to the extent allowed by the Ho-Chunk Nation enactments. The Court may order any party to pay costs, including attorney’s fees, filing fees, costs of service and discovery, jury and witness costs. Findings of fact and conclusions of law shall be made by the Court in support of all final judgments. 

Rule 57.
Entry and Filing of Judgment.

All judgments must be signed by the presiding Trial Court judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk.  A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing.  The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk.  Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a rate set by the Legislature or at five (5) per cent per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The Court takes judicial notice under HCN R. Civ. P 31A(5) of the facts that:
a.
Defendant won the special runoff election for Associate Justice of the Ho-Chunk Nation Supreme Court on August 10, 2013.  Ken Luchterhand, Two Bears, Pettibone, and Zunker win election, Maney challenges candidate’s qualification, Hocak Worak, Aug. 16, 2013, at 1.
b.
The Defendant was sworn in as Associate Justice on September 4, 2013.  
2.
The Defendant represented herself in these proceedings.  She has provided no supportive documentation that would justify attorneys fees.

3.
The Plaintiff did not seek expedited review of his action and failed to avail himself of the opportunity to properly challenge the membership status of Defendant pursuant to the Ho-Chunk Nation Tribal Enrollment  and Membership  Code, and provided this Court with no decision of the Committee on Tribal Enrollment for judicial review. 
4.
Of her own initiative, the Defendant procured a DNA test through Rapid Screenings Center.  The test results stated that the probability of relatedness between the Defendant’s maternal aunt, Ms. Connie Marcia Radtke, and the Petitioner was 99.7 percent.  The test also confirmed a 99.7 percent chance of relatedness between Ms. Radtke and the Defendant’s brother, Joshua Lee Zunker.  The cost of this testing was $564.00.  Declaration at 6, 7, and 9 (exhibits A and B).
DECISION

The Judiciary has the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.  Const., Art. VII, § 4. The Trial Court has “original jurisdiction over all cases and controversies . . . arising under the Constitution, laws, customs and tradition of the Ho-Chunk Nation.”  Id., Art. VII, § 5(a).  The Constitution states that “[n]o [sic] branch of the government shall exercise the powers or functions delegated to another branch.” Id., Art. III, § 3.  In this case, the Ho-Chunk Nation Legislature (hereinafter Legislature) enacted the Enrollment Code.  The legislation includes “procedures for determining which persons meet the requirements for Membership in the Ho-Chunk Nation.”  2 HCC § 7.2.    Specifically, the Enrollment Code provides for two methods to initiate the removal of allegedly ineligible members from the enrollment in the nation.  One method concerns actions initiated by the Tribal Enrollment Officer.  Id., § 7.10b(1).  The other states that “any three (3) enrolled Ho-Chunk adult Members who are not Legally Incompetent may initiate a removal of a Member from the Membership Roll only by filing Affidavits with the Office of Tribal Enrollment.”  Id., § 7.10b(2).

Here the Complaint evinces no effort by the Plaintiff to file an affidavit with the Office of Tribal Enrollment.    This failure to initiate, let along exhaust, administrative adjudication bars the Court from hearing the matter.   Only final decisions of Committee on Tribal Enrollment may be reviewed by the Trial Court.  Id., § 7.12.   The Court has previously held that “[a]n individual may not seek redress through the judiciary until they have exhausted their administrative processes.”  Loa L. Porter v. Chloris Lowe, Jr., SU 96-05 (HCN S. Ct., Jan. 10, 1997) at 4.  The Court will not abrogate the law by usurping the powers legislatively designated to the Office of Tribal Enrollment, robbing it of its opportunity to decide questions of membership in the manner described by the Enrollment Code.  The Enrollment Code buttresses this general legal principle where it states that members “may initiate a removal of a Member from the Membership Roll only by filing Affidavits.” 2 HCC § 7.10b(2) (emphasis added).  The Court will not violate the Enrollment Code by providing an alternative path to enrollment challenges.
Additionally, even if the Enrollment Code did not prohibit the direct filing of enrollment challenges in the Trial Court, the Defendant correctly points out that the requested injunctive relief is now moot.  Motion Memorandum at 2.  The Defendant has been sworn in and presently serves as Associate Justice of the Supreme Court.
The Defendant’s counterclaim for damages due to defamation and hardship under 2 HCC § 7.10i fails for similar reasons.  The Ho-Chunk Nation Legislature has delegated the authority to make an initial, threshhold determination as to whether an effort to disenroll someone is frivolous or malicious to the Committee on Tribal Enrollment.  Specifically, the relevant provision activates when the “Committee on Tribal Enrollment finds that the removal initiated by the Affiants was Frivolous and/or Malicious. . .”  Id.  Here, they have not made that finding.  Absent that determination, the Court cannot hear this case.
The Defendant also requests reimbursement for costs and fees.  Although the Enrollment Code provides for this relief in § 7.10i, this remedy is also available through the HCN R. Civ. P., specifically Rule 53. Therefore, that requested relief is not dependant on the Enrollment Code or its prescribed disenrollment process.  However, the Court finds additional defects as to this request that force it to deny the relief.
In her Answer, the Defendant asks for unspecified “costs of suit.”  Answer at 3.   To award such costs, the court would need a reasonably detailed accounting.  No such accounting exists here, and the Court would require such an accounting before granting the relief.  The Answer also requests “reasonable attorney’s fees.”  Id.  In the instant case, both litigants were pro se.  The Defendant is an attorney admitted to the Ho-Chunk Nation Bar.  However, the Court has not previously granted attorney’s fees where the litigant represented herself and happened to be an attorney.  It declines to establish such a precedent in the present case.

The final, and most difficult issue, stems from the Defendant’s Declaration.  In that filing and the exhibits attached to it, the Defendant outlines the costs she incurred by voluntarily submitting to herself and a relative to the DNA testing process.  Therefore, the aforementioned problem of a lack of accounting does not exist as to this particular cost.  However, the results of the test did not play a role in the Defendant’s legal defense.  In her Answer, Motion to Dismiss, and Motion Memorandum, the Defendant correctly points out a host of procedural problems surrounding the Plaintiff’s Complaint; the most prominent among those problems form the basis for the Complaint’s dismissal here.  However, at no point in the Answer, Motion to Dismiss, or Motion Memorandum does the Defendant specifically raise as a defense the proposition that the allegations were incorrect.  In her Declaration, the Defendant states that she participated in a DNA test because she “knew the defamatory statements and lies needed to stop”—not out of any need, real or perceived, to gather evidence for her defense.  Declaration at 2.  The test and its results are therefore irrelevant to this action.  The fact that the DNA test is not part of her defense precludes this Court from determining that it is an appropriate ground for relief under HCR R. Civ. P. 53.  
THEREFORE, the Court denies the Plaintiff's request for relief due to a failure to exhaust his administrative remedies and due to his claim’s mootness. The Court must also deny the Defendant’s counterclaim for damages under the Enrollment Code, 2 HCC § 7.10i, due to the absence of necessary administrative findings underlying that statutory claim, and her claim for costs and fees due to the lack of appropriate and specifically defined costs incurred by the Defendant.  
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61
.
IT IS SO ORDERED this 16th day of December 2013, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Jo Deen B. Lowe
Chief Trial Court Judge 
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� Footnote about pro-se leniency case law


� The Court also does so in accordance with longstanding case law granting procedural leniency to pro se litigants.  See, e.g., Sandra Decorah v. HCN Election Board, et al., CV 11-13 (HCN Tr. Ct., April 29, 2011) (declining to assess fees against a pro se litigant) and Melinda A. Lee v. Majestic Pines Casino, Mktg. Dep't, CV 99-91 (HCN Tr. Ct., Apr. 3, 2000) at 1 (stating “a general policy of encouraging and accommodating pro se representation” ).





�ADDITIONALLY, the Court shall schedule a Motion Hearing.  The date and time of the hearing shall be given in a Hearing Notice that shall accompany this order.  The Motion Hearing shall concern the requests for costs and fees in the Defendant’s Answer and, particularly, her Declaration.  If the parties wish to supply additional evidence or briefing, they must serve it to the other parties and file it with the Court no later than 15 days prior to the date of the Motion Hearing.
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