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IN THE 

HO-CHUNK NATION TRIAL COURT

	In the Interest of Adult Incompetent:  

J.C., DOB 09/06/1962, by Jackson County Guardianship Services, Inc.,
              Petitioner,

 v.
HCN Office of Tribal Enrollment,

              Respondent. 
	
	Case No.:  CV 11-58



ORDER

(Motion Granted)

INTRODUCTION

This Court must determine whether the legal guardian can access monies on behalf of an adult incompetent member from the Incompetent’s Trust Fund (hereinafter ITF) to pay for costs associated with securing legal counsel.  The Court employs the standard enunciated in the Per Capita Distribution Ordinance (hereinafter Per Capita Ordinance), 2 HCC § 12.8c to assess the merit of the petitioner’s request.  The Court grants a release of funds to satisfy the request of the guardian for the reasons stated below.
PROCEDURAL HISTORY

The petitioner, Jackson County Guardianship Service, by and through guardian Frank Bichanich, initiated the current action by filing a correspondence on March 5, 2012, which the Court recognizes as a motion to release additional funds from the adult incompetent’s ITF.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 58(C).  The petitioner afforded the respondent’s representative, the Ho-Chunk Nation Department of Justice (hereinafter DOJ), notice of the motion.  The respondent, by and through DOJ Attorney Paul Rosheim, timely filed its Respondent’s Reply on March 6, 2012 requesting that the Court hold a Fact-Finding Hearing to address the petitioner’s request.  
In response, the Court mailed Notice(s) of Hearing to the identified parties on January 20, 2012, informing them of the date, time and location of the Fact-Finding Hearing.  The Court convened the Hearing on March 20, 2012 at 10:00 CDT.  The following parties appeared at the Fact-Finding Hearing:  Frank Bichanich, petitioner and guardian of J.C., DOB 09/06/1962, the ward, J.C., DOB 09/06/1962, and DOJ Attorney Paul Rosheim, respondent's counsel. 
APPLICABLE LAW

Per Capita Distribution Ordinance, 2 HCC § 12

Subsec. 8.
Minors and Other Legal Incompetents.

a.
The interests of minors and other legally incompetent Members, otherwise entitled to receive per capita payments, shall, in lieu of payments to such minor or incompetent Member, be disbursed to a Children's Trust Fund which shall establish a formal irrevocable legal structure for such CTFs approved by the Legislature as soon after passage of this Ordinance as shall be practical, with any amounts currently held by the Nation for passage for the benefit of minor or legally incompetent Members, and all additions thereto pending approval and establishment of such formal irrevocable structure, to be held in an account for the benefit of each such Member-beneficiary under the supervision of the Trial Court of the Nation.  Trust assets of such CTFs shall be invested in a reasonable and prudent manner, which protects the principal and seeks a reasonable return.

c.
Funds in the CTF of a minor or legally incompetent Member may be available for the benefit of a beneficiary's health, education, and welfare when the needs of such person are not being met from other Tribal funds or other state or federal public entitlement programs, and upon a finding of special need by the Ho-Chunk Nation Trial Court.  In order to request such funds, the following provisions apply:


(1)
A written request must be submitted to the Trial Court by the beneficiary's parent or legal guardian detailing the purpose and needs for such funds.


(2)
The parent or legal guardian shall maintain records and account to the Trial Court in sufficient detail to demonstrate that the funds disbursed were expended as required by this Ordinance and any other applicable federal law.


(3)
Any other standards, procedures, and conditions that may be subsequently adopted by the Legislature consistent with any applicable federal law shall be met.  

Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(C) Methods of Service of Process. 

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court.
Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

(B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The Court incorporates by reference certain findings of fact enumerated in an earlier decision.  Order (Mot. Granted), CV 11-58 (HCN Tr. Ct., Feb. 14, 2012) at 5-6, nos. 1-4.

2.
The parties received proper notice of the March 20, 2012 Fact-Finding Hearing.

3.
The petitioner sought a release of funds for attorney fees regarding criminal charges against the ward, which were filed in Eau Claire County and Columbia County.  Mot. (Mar. 5, 2012).  
4.
The petitioner requests a release of ITF monies for the following purpose: 




Artis Law Office

$4,000.00





c/o Kenneth J. Artis 

(legal defense retainer)

25 S 2nd St 
PO Box 93
Black River Falls, WI 54615-0093

5.
Attorney Artis contends that a public defender or court appointed counsel would not be able to sufficiently address the “two charges in two different jurisdictions[] that are one hundred forty six (146) miles apart . . . . [M]ore than one attorney would be needed because of two jurisdictions being involved . . . .”  Mot. Att’y Artis at 1; see also Fact-Finding Hr’g (LPER, Mar. 20, 2011, 10:15:52 CDT).  
6.
The petitioner has demonstrated the presence of special financial need on behalf of the incompetent member.  See Per Capita Ordinance, § 12.8c.

7.
The public entitlement programs have been exhausted, as J.C. qualified for separate public defenders.  Id.  However, given the fact that his crimes were committed prior to being deemed incompetent and the differing locations, the ward, guardian, family and potential attorney believe that his needs cannot be met.  
8.
The respondent recommended that the Court grant the request.  LPER, 10:28:26 CDT.

9.
The guardian, Jackson County Guardianship Services, Inc., entered into a contract with the above-referenced attorney without the Court’s knowledge or permission on or around March 1, 2012.  Mot. (Mar. 5, 2012); LPER, 10:29:18 CDT.
10.
 As of December 31, 2011, J.C. had a balance of $19,795.96 in the ITF account.  

DECISION

The Court applies a four-part test when determining the circumstances under which it would grant a release of monies from the ITF account of a tribal member.  See In the Interest of Minor Child(ren): V.D.C., DOB 10/03/84, et al., by Debra Crowe v. HCN Office of Tribal Enrollment, CV 00-25 (HCN Tr. Ct., Apr. 6, 2001) at 7 (citing In the Interest of Minor Child: S.D.S., DOB 04/25/83, by Michelle R. DeCora v. HCN Office of Tribal Enrollment, CV 00-35 (HCN Tr. Ct., May 4, 2000) at 7).  The Court derived the four-part test from language appearing in the Per Capita Ordinance, § 12.8c. Crowe at 7.  First, the Court may only grant a release for the benefit of a beneficiary’s health, education, or welfare.  Second, any such benefit must represent a necessity, and not a want or desire.  Third, the guardian must demonstrate special financial need.  Finally, the plaintiff must provide evidence of exhaustion of tribal funds and public entitlement programs.  Id. at 8.  

The Court applies this four-part test less stringently to requests for ITF monies than to requests for CTF monies, explaining that “[a]s an adult incompetent, unlike minors under the same provisions, these adults are not afforded access to the same or similar resources.  If [the incompetent member] is not given the opportunity to have access to these funds, [they are] being denied property or a property interest that may be rightfully [theirs].”  See In the Interest of Adult Incompetent: M.B.J., DOB 12/01/65, by Dolli Big John v. HCN Office of Tribal Enrollment, CV 00-83 (HCN Tr. Ct., Sept. 26, 2000) at 6 (citing In the Interest of R.D.B. by Marian Blackdeer v. HCN Enrollment Dept., CV 96-27 (HCN Tr. Ct., June 15, 1998) at 5).  Further, the Court has expressed the standard enunciated in the Per Capita Ordinance “in mandatory rather than discretionary terms when concerning adult incompetents.”
   M.B.J. at 6; accord In the Interest of C.A.D. by Wanda Decorah, CV 98-38 (HCN Tr. Ct., Dec. 23, 1998) at 3.  In M.B.J., the Court concluded that “as long as the request bears a reasonable relationship to a legitimate quality of life concern, a welfare necessity most likely exists.”  Id.

The Court shall now address the request presented in the case at bar.  The Court has routinely denied requests for attorney fees in criminal matters due to the presence of an absolute right to be represented by counsel as conferred by the Constitution of the United States.  See, e.g., In the Interest of Adult CTF Beneficiary:  Selina Littlewolf, DOB 01/29/84 v. HCN Office of Tribal Enrollment, CV 04-70 (HCN Tr. Ct., Oct. 19, 2004); In the Interest of Adult CTF Beneficiary:  Rory L. Deer, Jr., DOB 09/24/80 v. HCN Office of Tribal Enrollment, CV 01-132 (HCN Tr. Ct., July 9, 2002).  Consequently, indigent petitioners can rarely demonstrate exhaustion of an otherwise available resource in light of this ability to receive representation as offered by a public defender or court appointed counsel.

Two (2) exceptions have arisen to this general rule.  First, the Court has shown a willingness to pay for legal counsel when the petitioner demonstrates the presence of an inattentive or unresponsive public defender.  See In re:  S.D.L., DOB 09/21/81, by Paul Layman v. HCN Enrollment Dep’t, CV 98-41 (HCN Tr. Ct., July 16, 1998) (contending that the public defender failed to attend scheduled hearings).
  Second, the Court has approved a request for legal fees when the petitioner could show that a public defender would typically lack the expertise to adequately litigate within a highly specialized area of the law.  Jason N. Hopinka, DOB 12/17/83 v. HCN Office of Tribal Enrollment, CV 03-15 (HCN Tr. Ct., Apr. 7, 2003).  The above Findings of Fact reflect conditions that trigger this second exception.  Given the fact that J.C. was later deemed incompetent due to an injury, the effects of incarceration on his behalf, as well as multiple public defenders having to be appointed, the Court finds that a single attorney would be best situated to adequately litigate within a highly specialized area of the law.  
However, the Court was troubled that the guardian entered into the contract with the above-referenced attorney and seemingly financially obligated the ITF as the source of those contractual funds.  The Court takes this opportunity to remind the petitioner that he possessed no authority to contractually promise or obligate funds from ITF monies, as the funds remain the property of the Ho-Chunk Nation until release.  See, Order (Denial of Pet.), CV 02-12 (HCN Tr. Ct., July 24, 2002) at 9.  The guardian shall not enter into any contractual obligations without first seeking such a release and authority from the Court.
Nonetheless, the Court grants the petitioner's request and directs Fifth Third Bank to deliver checks payable in the following amounts to: 




Artis Law Office

$4,000.00





c/o Kenneth J. Artis 

(legal defense retainer)

25 S 2nd St 
PO Box 93
Black River Falls, WI 54615-0093

The checks shall bear the following notation:  “for J.C., DOB 09/06/1962, Tribal ID #439A000319.”  The petitioner bears the responsibility of contacting the above provider to inform them of the anticipated receipt of such check and the item that the Court has approved for payment.

In regards to the granted request, the Court directs Jackson County Guardianship Services, Inc., to "maintain records and account to the Trial Court in sufficient detail to demonstrate that the funds disbursed were expended as required by this Ordinance and any other applicable federal law."  Per Capita Ordinance, § 12.8c(2).  The petitioner shall submit a financial report along with relevant documentation (e.g., receipts and invoices) to the Court within three (3) months after receipt of the disbursement, confirming the specified use of the funds.  Failure to do so may subject the petitioner to the contempt powers of the Court pursuant to the Ho-Chunk Nation Contempt Ordinance and/or repayment of the amount advanced to the ITF of J.C., DOB 09/06/1962.  Furthermore, the petitioner must submit any excess funds to the Court in the form of a check.  The Court shall maintain an open case so as to enable successive motions within this continuing ITF matter.  Service of process shall be performed on the address stated in the Petition unless parties direct otherwise in writing.  See HCN R. Civ. P. 5(C)(3).  
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 30th day of March 2012, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge 
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� The relevant provision states that “[f]unds in the CTF of a minor or legally incompetent member may be available for the benefit of a beneficiary . . . .”  Per Capita Ordinance, § 12.8c (emphasis added).


� The Court must stress that it does not equate provision of legal services by a public defender as inherently inferior to the equivalent services provided by private counsel.  
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