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IN THE

HO-CHUNK NATION TRIAL COURT

	Kristin Hernandez,

             Plaintiff,

v.

Vincent Hernandez,

             Defendant. 
	
	Case No.:  CV 11-16



ORDER

(Final Judgment)

INTRODUCTION


The Court must determine whether to grant the relief requested by the plaintiff.  The Court afforded the defendant a period of sixty (60) days to retrieve evidence demonstrating that the funds sought by the plaintiff were utilized for financial investments or repaid to the parties’ joint bank account.  Nevertheless, the defendant failed to appear at the continued Trial or provide the requested documentation.  The Court, therefore, renders a judgment against the defendant, awarding the plaintiff a portion of the relief sought within the Complaint.

PROCEDURAL HISTORY

The plaintiff, Kristin Hernandez, initiated the current action by filing the Complaint with the Court on February 23, 2011.  Consequently, the Court issued a Summons accompanied by the above-mentioned pleading and attachments on March 14, 2011, and performed personal service upon the respondent, Vincent Hernandez, on March 14, 2011.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(C)(1).  The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.  See HCN R. Civ. P. 54(A).  On March 30, 2011, the defendant filed a timely Answer asserting the defense that the plaintiff consented to the use of funds.

  Consequently, the Court delivered Notices of Hearing, informing the parties of the date, time and location of the Scheduling Conference.  The Court convened the aforementioned Scheduling Conference on May 4, 2011, at 11:00 a.m. CDT.  The following parties appeared at the Scheduling Conference: Kristin Hernandez, the plaintiff; Vincent Hernandez, the defendant.  Following the Scheduling Conference, on May 9, 2011, the plaintiff and presiding Trial Court Judge, Hon. Amanda L. Rockman, approached the Traditional Court to determine whether tradition and custom may establish subject matter jurisdiction in the instant case.  See Order (Status Hearing), CV 11-16 (HCN Tr. Ct., Aug. 18, 2011).  Despite receiving proper notice of the Traditional Court proceeding, the defendant failed to appear and did not provide the Court with notice explaining his non-attendance.  See HCN R. Civ. P. 44(C).  Thereafter, the Court delivered Notices of Hearing, informing the parties of the date, time and location of the scheduled Status Hearing.  The Court convened the aforementioned Status Hearing on June 16, 2011 at 1:30 p.m. CDT.  The following parties appeared at the Hearing: Kristin Hernandez, the plaintiff; and Vincent Hernandez, the defendant.  
The Court convened an additional Scheduling Conference on September 14, 2011 at 1:30 p.m. CDT.  The plaintiff, Kristin Hernandez, appeared in person.  The defendant again failed to appear and did not provide the Court with notice explaining his non-attendance.  The Court then issued a Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the action.  Scheduling Order, CV 11-16 (HCN Tr. Ct., Sept. 14, 2011).  On September 26, 2011, the plaintiff filed a Preliminary Witness List and Discovery Disclosure.  The plaintiff afforded the defendant proper service of the filings.  HCN R. Civ. P. 5(B).

As the parties did not provide notice of a settlement, the Court delivered Notices of Hearing, informing the parties of the date, time and location of the scheduled Trial.  The Court convened the Trial on December 13, 2011, at 9:00 a.m. CST.  The following parties appeared at the Trial: Kristin Hernandez, the plaintiff; Vincent Hernandez, the defendant.  Following the plaintiff’s presentation of evidence, the Court granted a sixty (60) day continuance to allow the defendant an opportunity to assemble and file evidence supporting his asserted defense.  Trial (LPER at 10, Dec. 13, 2011, 09:31:36 a.m. CST).  The Court convened a Continued Trial on February 13, 2012, at 11:30 a.m. CST.  The plaintiff, Kristin Hernandez, appeared in person.  The defendant again failed to appear and did not provide the Court with notice explaining his non-attendance.
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. I - Territory and Jurisdiction

Sec. 1.

Territory.  The territory of the Ho-Chunk Nation shall include all lands held by the Nation or the People, or by the United States for the benefit of the Nation or the People, and any additional lands acquired by the Nation or by the United States for the benefit of the Nation or the People, including but not limited to air, water, surface, subsurface, natural resources and any interest therein, notwithstanding the issuance of any patent or right-of-way in fee or otherwise, by the governments of the United States or the Ho-Chunk Nation, existing or in the future.

Sec. 2.

Jurisdiction.  The jurisdiction of the Ho-Chunk Nation shall extend to all territory set forth in Section 1 of this Article and to any and all persons or activities therein, based upon the inherent sovereign authority of the Nation and the People or upon Federal law.

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.
HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 1

Subsec. 4.
Jurisdiction.  The Ho-Chunk Judiciary shall exercise jurisdiction over all matters with the power and authority of the Ho-Chunk Nation including controversies arising out of the Constitution of the Ho-Chunk Nation; laws, statutes, ordinances, resolutions, and codes enacted by the Legislature; and such other matters arising under enactments of the Legislature or the customs and traditions of the Ho-Chunk Nation. The jurisdiction extends over the Nation and its territory, persons who enter its territory, its members, and persons who interact with the Nation or its members wherever found.

Subsec. 12.
Traditional Dispute Resolution. The Judiciary shall provide for the establishment, operation, and funding of the Nation’s Traditional Court to assist the Judiciary whenever possible with the resolution of cases or controversies involving Tribal members.

LONG ARM ORDINANCE, 2 HCC § 15
Subsec. 3.
Definitions.


d.
“Subject matter jurisdiction” means the power of a court to hear the kind of action brought.  Subject matter jurisdiction is conferred by the Constitution and laws of the Nation and by statutes of the United States.
Subsec. 4.
Jurisdictional Requirements for Judgments.


b.
Personal Jurisdiction.  A court of this Nation having subject matter jurisdiction may render a judgment against a party personally only if there exists one or more of the jurisdictional grounds:


(1)
A summons is served upon the person; or

Subsec. 5.
Personal Jurisdiction; Grounds for Generally.  A court of the Nation having jurisdiction over the subject matter of an action has jurisdiction over a person served in that action pursuant to Section 6 under any of the following circumstances.


e.
Local Services, Goods or Contracts.  In any action which:


(2)
Arises out of services actually performed for the plaintiff by the defendant on the lands of the Nation, or services actually performed for the defendant by the plaintiff on the lands of the Nation if such performance on the lands of the Nation was authorized or ratified by the defendant; or
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

(A) Definitions. 

2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process.


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.



a. Personal Service is required for the initiation of actions in the following:




i. Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .



e. Service by Mail.  Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) . . . as stated above.

Rule 53.
Relief Available.

Except in a Default Judgment, the Court is not limited to the relief requested in the pleading and may give any relief it deems appropriate.  The Court may only order such relief to the extent allowed by the Ho-Chunk Nation enactments.  The Court may order any party to pay costs, including attorney’s fees, filing fees, costs of service and discovery, jury and witness costs.  Findings of fact and conclusions of law shall be made by the Court in support of all final judgments.

Rule 54.
Default Judgment.

(A) General.  A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) . . . or informed through other means of judicially authorized service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 59.
Satisfaction of Judgment.

(A) Complete.  The person owing money under a judgment must file proof of satisfaction of judgment with the Court stating the amount and date of payment and whether the payment was a full or partial satisfaction of the judgment.  The satisfaction must be signed by the person who was owed the money.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 71. 
Execution of Judgment. 
(A) Judgment. Judgments may be executed through a writ of execution on the property of a person against whom the money Judgment is entered. The party requests an execution of the judgment by filing a Motion and documenting the Judgment has not been fully satisfied.

FINDINGS OF FACT

1.
The plaintiff, Kristin Hernandez, is a member of the Ho-Chunk Nation, Tribal ID# Tribal ID# 439A005002, and resides at W5404 State Road 82, Unit #9, Mauston, WI 53948.
2.
The defendant, Vincent Hernandez, is a non-member of the Ho-Chunk Nation and resides at W4172 50th Street, Mauston, WI 53948.
3.
The plaintiff seeks the repayment of $21,089.84 which the defendant allegedly misappropriated from a joint bank account contrary to the agreement that all funds would be utilized solely for financial investments.  Compl. at 2-3.  The plaintiff arrives at this total as follows:


a.
$8,440.00 in checks bearing the defendant’s signature issued to cash;


b.
$5,100 in telephonic account withdrawals initiated by the defendant;


c.
$2,545.25 in unapproved personal expenses including checks issued to Castle Rock, Dick’s Sporting Goods, Comfort Furnishing and Target; and


d.
$5,000.00 in funds issued to Scottrade but never returned.

Pl.’s Ex. A-E.

4.
The defendant received proper service of process of the Complaint and attachments, including the Summons issued by the Court.  See Long Arm Ordinance, 2 HCC § 15.4b(1); HCN R. Civ. P. 5(C)(1)(e).
5.
The defendant filed a timely Answer asserting the defense that the plaintiff consented to the use of funds pursuant to the parties’ mutual agreement.  Answer.  Furthermore, the defendant contends that most of the checks were issued to benefit the plaintiff, including the purchase of a television and automobile repairs.  Id.
6.
Both parties received proper notice of the May 4, 2011 Scheduling Conference.

7.
Both parties were informed of and acknowledged the ability to attend the Traditional Court proceeding to determine whether Ho-Chunk Nation tradition and custom recognized theft as a cause of action.  Scheduling Conference (LPER, May 4, 2011, 11:04:40 a.m. CDT). 
8.
Both parties received proper notice of the June 16, 2011 Status Hearing.  At the scheduled Status Hearing, the plaintiff disclosed the Traditional Court’s conclusion that theft existed under tradition and custom and is something that was frowned upon and dealt with.  Status Hr’g (LPER, June 16, 2011, 01:37:36 p.m. CDT).
9.
The defendant did not contest the plaintiff’s interpretation of the Traditional Court’s findings or request an additional opportunity to appear before the Traditional Court.
10.
Both parties received proper notice of the December 13, 2011 Trial.

11.
The Court granted the defendant’s request to continue the scheduled Trial, allowing an opportunity to produce evidence of investments made with withdrawn funds and any efforts to return funds thereafter.  Trial (LPER at 10, Dec. 13, 2011, 09:31:36 a.m. CST)
12.
The defendant failed to provide any additional documentation concerning the proper use of funds or attend the continued Trial on February 13, 2012.
DECISION

The Ho-Chunk Nation Constitution (hereinafter Constitution) establishes the scope of the Court’s subject matter jurisdiction, limiting judicial review to “cases and controversies . . . arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation.”  Const., Art. VII, § 5(a) (emphasis added); see also Ho-Chunk Nation v. Harry Steindorf et al., CV 99-82 (HCN Tr. Ct., Feb. 11, 2000), aff’d, SU 00-04 (HCN S. Ct., Sept. 29, 2000).  Therefore, the Court must be capable of identifying a source of law from which a cause of actions flows when confronted with a dispute alleging theft.  In such cases of first impression in which no governing Constitution or statutory provisions exists, parties have been afforded an opportunity to request assistance from the Ho-Chunk Nation Traditional Court on matters relating to custom and tradition.  See e.g. Ho-Chunk Nation v. Ross Olsen, CV 99-81 (HCN Tr. Ct., Sept. 18, 2000) at 13; HCN R. Civ. P. 8(B); See also Ho-Chunk Nation Judiciary Establishment and Organization Act, 1 HCC § 1.12.
As a preliminary matter, the Court is cognizant of the Supreme Court’s concern involving the potential violation of due process rights present when consulting the Ho-Chunk Nation Traditional Court.  See Rita Gardner v. Tracy Littlejohn et al., SU 11-02 (HCN S. Ct., Oct. 5, 2011) at 7.  In the case at bar, the Court facilitated efforts to establish a date for the parties to appear before the Traditional Court.  Scheduling Conference (LPER, May 4, 2011, 11:04:40 a.m. CDT).  The Court informed the defendant of his ability to attend the Traditional Court proceeding and expressed the potential value of appearing to observe the Court’s deliberations and answer any questions related to the matter.  Id., 11:04:20, 11:06:18 a.m. CDT.  Finally, the parties were aware that the sole purpose of approaching the Traditional Court was to determine whether theft was recognized through the Nation’s tradition and customs.  Id., 11:03:30, 11:03:42; Gardner, SU 11-02 at 7 (requiring question(s) addressed by the Traditional Court to be provided to the parties prior to the proceeding).  

Nevertheless, the defendant elected not to attend the Traditional Court proceeding.  While the defendant is certainly entitled to constitutional due process protections, the Court does not recognize a duty to compel the defendant to exercise his rights.  Accordingly, as reflected in the findings of fact, the Court recognizes tradition and custom as the basis for developing a common law of theft.  The Court consequently may exercise subject matter jurisdiction over the present cause of action.  See Long Arm Ordinance, § 15.3d.
The Constitution likewise provides the foundation from which Court derives principles relating to personal jurisdiction.  Const., Art. I, § 2 (focusing, in part, upon individual activities undertaken within the Nation’s territory).
  The Nation’s due process clause, in particular, protects against an undue deprivation of a defendant’s liberty interest, implicated when a defendant lacks sufficient nexus with this forum.
  Id., Art. X, § 1(a)(8).  A responding party may formally assert a defense to the Court’s exercise of personal jurisdiction in which case the Court shall perform an inquiry into “certain minimum contacts.”  Olsen, CV 99-81 at 12 (quoting Intl. Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)).  The Court, however, considers non-responsiveness as a waiver of this defense, provided that the Court has effectuated proper service of process.
  The defendant, therefore, has consented to the Court’s exercise of personal jurisdiction.
Having established personal and subject matter jurisdiction, the Court shall proceed to the merits of the instant case.  The plaintiff contends that she and her father, the defendant, opened a joint bank account upon receiving the corpus of her Children’s Trust Fund.  Compl. at 2.  As a condition to the joint account, the plaintiff authorized the defendant to use funds solely for the purpose of financial investments.  Id.  However, the plaintiff asserts that the defendant violated this agreement, misappropriating the amount of $21,089.84, including several checks for purchases which the defendant characterizes as loans, checks issued to cash and telephone transactions between the joint account and the defendant’s personal account.  Trial (LPER at 3, Dec. 13, 2011, 09:05:43 a.m. CST).
The defendant has encountered difficulty articulating a proper use of the requested funds.  Specifically, of the $13,540.00 withdrawn from the joint account through either checks written to cash or transferred telephonically, the defendant has accounted for only a $5,000.00 check issued to Scott Trade and an undetermined amount used to purchase gold as an investment.
  LPER at 6-7, 09:19:20, 09:22:24 a.m. CST.  Furthermore, the defendant acknowledged that he possessed no documentation concerning any of the alleged investments due to account closures or evidence that investment funds were returned to the plaintiff.  LPER at 7, 09:22:16 a.m. CST.  

Additionally, the parties dispute whether funds totaling $2,545.25 issued in checks to Castle Rock golf course, Comfort Furnishing, Dick’s Sporting Goods and Target were expended appropriately.  The defendant conceded that the checks issued to both Castle Rock in the amount of $685.75 and Dick’s Sporting Goods in the amount of $154.22 both served personal use but has failed to produce evidence that such funds were repaid.  LPER at 6, 09:15:41, 09:18:33 a.m. CST.  The plaintiff also contests that she authorized the defendant to expend $1,002.25 to purchase a home entertainment center from Comfort Furnishings.  LPER at 6, 09:17:02 a.m. CST.  Finally, the Court has difficulty deciphering the facts leading to the defendant expending $703.03 to purchase several cameras from Target.  LPER at 7, 09:20:25 a.m. CST.

Consequently, the Court afforded the defendant a period of sixty (60) days to retrieve documentation pertaining to any investments or proof that the defendant had returned funds in the joint account.  LPER at 10, 09:31:36 a.m. CST.  Nevertheless, the defendant failed to appear at the continued Trial, and as of the date of this judgment, has failed to provide any of the requested documentation.  Therefore, based on the above findings of fact, the plaintiff’s provided evidence, and the defendant’s failure to substantiate his alleged investments or repayments, the Court finds the plaintiff is entitled to the amount of $20,733.74 which represents the relief requested less half of the funds expended at Target as it appears the plaintiff benefited from a portion of the transaction.
Finally, the plaintiff requested that the Court execute the judgment amount against the defendant’s wages as a Ho-Chunk Nation employee.  Cont. Trial (LPER at 3, Feb. 13, 2012, 11:36:43).  While the defendant did not appear at the continued Trial and was therefore unable to contest the requested enforcement, the Court is nevertheless prohibited from granting a Default Judgment awarding relief different in kind from that stated in the request for relief.  HCN R. Civ. P. 54(A).   Consequently, to the extent that the plaintiff wishes to pursue a wage garnishment, she must file a Motion for Writ of Execution with the Court requesting such relief within sixty (60) days of this issuance of this Order.  HCN R. Civ. P. 71(A).
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  Id., Rule 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 11th day of May 2012, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Associate Trial Court Judge 
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� Upon calculating the highlighted amounts within the plaintiff’s exhibits, the Court arrives at a total amount equal to $4.59 less than the plaintiff’s requested remedy.


� The constitutional text conditionally premises the exercise of personal jurisdiction “upon Federal law,” thereby requiring a cursory examination of the acknowledged breadth of tribal civil adjudicatory jurisdiction.  Const., Art. I, § 2.  The United States Supreme Court has confirmed that “Indian tribes retain inherent sovereign power to exercise some forms of civil jurisdiction over non-Indians on their reservations . . .  A tribe may regulate . . . the activities of nonmembers who enter consensual relationships with the tribe . . . , through commercial dealing, contracts . . . , or other arrangements.”  Montana v. United States, 450 U.S. 544, 565 (1981) (emphasis added).  The U.S. Supreme Court subsequently held that tribal adjudicatory jurisdiction cannot surpass the permissible extent of tribal regulatory jurisdiction.  Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997).  The Court, in dicta, later equated adjudicatory jurisdiction with subject matter jurisdiction, Nevada v. Hicks, 533 U.S. 353, 367 n.8 (2001), but “[t]he Court’s ‘consensual relationship’ analysis under Montana resembles the Court’s Due Process Clause analysis for purposes of personal jurisdiction.”  Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1138 (9th Cir. 2006), cert. denied, 547 U.S. 1209 (2006).  Consequently, the federal inquiry incorporates elements traditionally associated with both subject matter and personal jurisdiction.  The Montana exceptions erect the metes and bounds of tribal adjudicatory jurisdiction, but a secondary examination must occur to determine whether specific non-member conduct falls within those common law parameters.  Atty’s Process & Investigation Servs. v. Sac & Fox Tribe of the Miss. in Iowa, 2010 U.S. App. LEXIS 13789, at *23-25 (8th Cir. July 7, 2010).  The intersection of these two (2) inquiries reveals a matter over which the Court may exercise its reserved inherent authority.      


� “The requirement that a court have personal jurisdiction flows . . . from the Due Process Clause. The personal jurisdiction requirement recognizes and protects an individual liberty interest.  It represents a restriction on judicial power not as a matter of sovereignty, but as a matter of individual liberty.”  Ins. Corp. of Ir. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982).


� “Because the requirement of personal jurisdiction represents first of all an individual right, it can, like other such rights, be waived.”  Ins. Corp. of Ir., 456 U.S. at 703.  The U.S. Supreme Court has declined to comment upon the impact a waiver can have on tribal adjudicatory jurisdiction over non-members despite acknowledging that “‘[m]ost parties acquiesce to tribal jurisdiction . . . .’”  Duro v. Reina, 495 U.S. 676, 689 (1990) (citation omitted).  The Court’s hesitancy further undermines its correlation of adjudicatory jurisdiction with subject matter jurisdiction since such “jurisdiction otherwise lacking cannot be conferred by consent, collusion, laches, waiver, or estoppel.”  Sadat v. Mertes, 615 F.2d 1176, 1188 (7th Cir. 1980); see also United States v. Cotton, 535 U.S. 625, 630 (2002) (“subject-matter jurisdiction, because it involves a court's power to hear a case, can never be forfeited or waived”); Smith, 434 F.3d at 1138-37.


� The Court notes the defendant also transferred $30,000.00 to two IMG savings accounts which suffered losses.  LPER at 8, 09:26:28 a.m. CST.  The plaintiff acknowledged that the amount was returned and agreed not to pursue the $4,000.00 loss on investment.  Id., 09:26:28 a.m. CST.


� The Court appreciates the assistance of Law Clerk John W. Kellis in the preparation and drafting of this opinion.
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