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IN THE 

HO-CHUNK NATION TRIAL COURT

	Jeffrey Harrison,
            Petitioner,
v.

Brian Decorah and Ho-Chunk Gaming – Nekoosa,
            Respondent.
	
	Case No..:  CV 11-35



ORDER

(Remanding)

INTRODUCTION
The Court must determine whether to uphold the decision of the Grievance Review Board (hereinafter GRB).  The Court finds the GRB’s decision arbitrary and capricious for failing to adequately articulate the basis for its conclusion.  Therefore, the Court accordingly remands the case back to the GRB.  The analysis of the Court follows below.

PROCEDURAL HISTORY


The petitioner, Jeffrey Harrison, by and through Attorney James C. Ritland, initiated the current action by filing a Petition for Administrative Review on May 19, 2011.  See Employment Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.35c; See also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(A)(1)(a).  On May 19, 2011, the Court entered the Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the appeal.  The respondents submitted the administrative record on June 3, 2011.  HCN R. Civ. P. 63(D).

On June 10, 2011, the petitioner filed his Petitioner’s Brief in Support of Appeal.   See HCN R. Civ. P. 63(E).  Prior to the filing deadline, the respondents, by and through Attorney Heidi A. Drobnick, filed a Notice and Motion for Extension of Time to File Response Brief which the Court granted.  Order (Granting Mot. for Extension of Time to File Response), CV 11-35 (HCN Tr. Ct., Jun. 29, 2011).  The respondents intimately filed its Response Brief on July 18, 2011.  See HCN R. Civ. P. 63(E).
Thereafter, on March 8, 2012, the Court entered an order granting the respondents’ request for oral argument.  Order (Notice of Oral Argument), CV 11-35 (HCN Tr. Ct., Mar. 8, 2012).  The Court convened the Oral Argument Hearing on March 20, 2012 at 11:00 a.m. CDT.  The following parties appeared at the Hearing: Attorney Heidi A. Drobnick  appearing on behalf of the respondents; Attorney James C. Ritland, appearing on behalf of the petitioner, Jeffrey Harrison, who also appeared in person.
  APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Trial Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Sec. 7.

Powers of the Supreme Court

(c)
Any decision of the Supreme Court shall be final.
EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. I - General Provisions

Subsec. 3.
Declaration of Policy.


a.
This Employment Relations Act is the official employment law of the Ho-Chunk Nation.  It supersedes the Nation’s Personnel Policies and Procedures Manual and all policies, rules, and regulations enacted by Legislative resolutions pertaining to the employment law of the Nation.

Ch. V - Work Rules and Employee Conduct, Discipline, and Administrative Review
Subsec. 30.
Employee Conduct.
e. Unacceptable Conduct. The following employee acts, activities, or behavior that are unacceptable conduct.

(13) Unauthorized removal, negligent, or improper use of any Tribal property, equipment, or funds or that of its clients, customers, or agents. This includes the private use, use that creates an unreasonable risk of damage to property, and embezzlement or conversion for personal use of Tribal funds or property. 
Subsec. 31.
Employee Discipline.


a.
Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due Process to the employee prior to suspending or terminating any employee.  Types of discipline include:



(2)
Termination.

Subsec. 34.
Administrative Review Process.


b. 
Grievance Review Board. There shall be a Grievance Review Board to hear grievances for both non-supervisory and supervisory employees. The Grievance Review Board purpose is to hear employment related law suits as authorized in the ERA, known as grievances, in order to efficiently resolve such actions.

d.
Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.


g.
Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:


(4)
The Board may instruct the parties that it has heard sufficient information to make a recommendation, or that the information being offered is not relevant.  Aside from relevancy issues, formal rules of evidence do not apply.  The Board has the authority to extend/waive time limitations if it believes that the information offered is relevant and probative of the issues presented as defined below.


(5)
The Board shall be responsible to make all relevancy determinations throughout the meeting.  In making these determinations, the Board shall consider whether the proposed evidence (either witness testimony or documentary evidence) relates to the disciplinary action and whether it will affect the Board’s recommendation.  Only witnesses who have had direct involvement in the incident leading to the disciplinary action will be allowed to participate and all questions asked should directly relate to said disciplinary action.

(7) 
At the conclusion of the presentation of testimony and evidence, the Board will privately deliberate and make a decision within five (5) business days. No record of the Board's deliberation will be made. The decision of the Board shall describe the facts of the case and determine whether the facts support a violation of the Employment Relations Act or applicable Unit Operating Rules.
Subsec. 35.
Judicial Review.


a.
Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.


c.
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.


e.
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:

a. Employment Relations Act of 2004

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:

1. The Employment Relations Act of 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

FINDINGS OF FACT

1.
The petitioner, Jeffrey Harrison, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A001138, and was formerly employed as a Maintenance Manager at Ho-Chunk Gaming-Nekoosa, located on trust lands at 949 County G, Nekoosa, WI 54457.  

2.
The respondent, Brian Decorah, is the former executive manager of Ho-Chunk Gaming-Nekoosa.

3.
The GRB conducted a hearing on April 14, 2011 at 11:00 a.m. CDT.  GRB-018.11T (GRB, Apr. 14, 2011) (hereinafter GRB Decision) at 2.
4.
The petitioner personally appeared at the April 14, 2011 hearing and was represented by Attorney James C. Ritland.  Id.  The respondent, Mr. Brian Decorah, executive manager of Ho-Chunk Gaming-Nekoosa, also personally appeared and was represented by Attorney Heidi Drobnick.  Id.  Ms. Cari Spera appeared personally on behalf of the Department of Personnel.  Id.  

5.
On June 24, 2010, the petitioner utilized a government-issued fuel credit card to purchase gasoline in the amount of $40.00 for his personal vehicle.  GRB Decision at 2; Due Process Notes (01/24/11) at 1-2.
6.
On June 29, 2010, the petitioner was questioned by Surveillance Investigator Tony Grandquist regarding the June 24, 2010 fuel purchase.  GRB Decision at 2.
7.
On January 4, 2011, the surveillance investigator questioned the petitioner regarding his June 24, 2010 fuel purchase.  Id.  The petitioner failed to provide an explanation.  Id.
8.
On January 5, 2011, the surveillance investigator again questioned the petitioner regarding the June 24, 2010 fuel purchase.  Id.  The petitioner conceded that he made a mistake regarding the June 24, 2010 fuel purchase, but failed to pay back the $40.00 amount expended for personal use.  Id.
9.
On January 24, 2010, the petitioner was afforded a due process meeting and agreed to the summary of responses prepared by the respondent, Mr. Brian Decorah.  GRB Decision at 3.

10.
On January 26, 2011, the petitioner received a Disciplinary Action Form terminating his employment for using a Ho-Chunk Nation fuel purchase card to purchase gasoline for his personal vehicle.  GRB Decision at 3; Ho-Chunk Nation Disciplinary Action Form.
11.
The petitioner failed to reconcile the misappropriated funds until mailing a check to the Nation in the amount of $40.00.  GRB Decision at 3.
DECISION


The Court must determine whether to remand the instant case to the Grievance Review Board following its decision to uphold the petitioner’s employment termination.  Employee Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.35e.  Upon review of the administrative record, the Court determines that the GRB’s decision fails to adequately substantiate the reasoning leading to its ultimate conclusion.  Consequently, the Court shall remand the instant case to the GRB for clarification concerning the specific facts and findings which led to its ultimate decision.
The Court thoroughly examined the origin of administrative agency review and associated standards of review within a prior case.  Regina K. Baldwin et al. v. Ho-Chunk Nation et al., CV 01-16, -19, -21 (HCN Tr. Ct., Jan. 9, 2002) at 12-26.  The Court directs the parties to that decision for a comprehensive discussion.  For purposes of this administrative appeal, when reviewing a GRB decision made under the ERA, “the Trial Court may only set aside or modify such a decision if it was arbitrary and capricious.”  Gale S. White v. Jean Ann Day, SU 08-02 (HCN S. Ct., Aug. 4, 2008) at 4 (quoting HCN R. Civ. P. 63(I)(1)); ERA, §5.35e.  
In performing the articulated standard of review the Court typically performs a two-tiered analysis.  First, the Court determines whether the GRB’s decision is supported by substantial evidence.  Sarina Quarderer v. Ho-Chunk Casino et al., CV 10-33 (HCN Tr. Ct., May 17, 2011) at 15.  Second, the Court determines whether the decision escapes a designation of arbitrary and capricious.  Id.

The substantial evidence standard has no application beyond the review of "record-based factual conclusion[s]," and only in unusual circumstances will agency action surviving a substantial evidence review falter when scrutinized further.  Dickinson, 527 U.S. at 164.  In performing the second-tier of analysis, arbitrary and capricious review, 

[a] reviewing court must "consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment. . . .  Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency."  The agency must articulate a "rational connection between the facts found and the choice made."  While [a court] may not supply a reasoned basis for the agency’s action that the agency itself has not given, [a court] will uphold a decision of less than ideal clarity if the agency’s path may reasonably be discerned.  

Baldwin at 13 (quoting Bowman Transp. v. Ark.-Best Freight Sys., 419 U.S. 281, 284-285 (1974) (citations omitted).
The Grievance Review Board is charged with hearing employment related grievances and ultimately entering a decision describing the facts of the case and determining whether the facts support a violation of the ERA or other applicable laws.  ERA, § 5.34b, g(7).  In the instant case, the petitioner contended that his termination was improper due to his inadvertent use of a government-issued credit card to purchase gasoline for a personal vehicle and the employer’s failure to address the discrepancy in a timely manner.  GRB Decision at 5.   

Although the Court has recognized that it may uphold the GRB’s decision “of less than ideal clarity if the agency’s path may reasonable be discerned,” the Court has encountered significant difficulty determining the factual basis for the GRB’s conclusion and its rationale for deciding to uphold the petitioner’s termination.  In the April 20, 2011 Decision the GRB found:

[i]t is undisputed that [the petitioner] left the property in his personal vehicle to a distant gas station with a Ho-Chunk Nation fleet vehicle’s keys and assigned fuel purchase card in his possession.  It is also fact that whether or not he had entered an identification and/or pin number on the pump, he used the Nation’s property to fill his personal vehicle.
GRB Decision at 4.  The GRB also repeatedly recognized the petitioner’s failure to reconcile for the misappropriated tribal funds.  GRB Decision at 1, 4, 6.  The Court recognizes the above-referenced findings arguably provide a substantial factual basis which may have sustained the employer’s decision to terminate the petitioner’s employment.  
However, throughout the eight-page decision, the GRB reveals doubt in its reasoning, expressing an evident sympathy towards the petitioner and distaste for his employer’s actions.  The GRB repeatedly criticizes the employer’s failure to expeditiously proceed with investigation, explaining “the substantive result of a prolonged process places the Nation, as an employer, at the risk of having such action deemed improper.”  GRB Decision at 3-4.  The GRB also finds that the alleged “industry practice” of terminating all employees for an inadvertent violation “lies beyond the Nation,” recognizing and acknowledging that all discipline must bear a reasonable relationship with the violation.  GRB Decision at 6; See ERA, §§ 5.31a; 5.34h(4).  

Consequently, the above-referenced findings leave one puzzled as to a logical conclusion and relatively uncertain as to the proper outcome of the GRB’s review.  Nevertheless, the GRB summarily concluded, “[t]he Board has to establish whether or not management erred in process or their discretion in the applicability of the charge based on the facts. They did not.”  GRB Decision at 5.  Despite previously labeling management’s established practice as unsupported by law, the Board appears to dismiss that finding, stating “[i]f the law provided further latitude for the GRB to direct a remedy in the absence of an improper finding, it is believed that endeavor would be made . . . .”  GRB Decision at 6 (emphasis added); See Pet’r Brief in Supp. of Appeal at 4.
Consequently, while the GRB acknowledged the undisputed facts involving the petitioner’s use of a government-issued credit card in violation of the Employment Relations Act, the GRB’s decision littered with ambiguity and indecisiveness casts its conclusion in an arbitrary or capricious light.  While the Court does not intend for the parties to view this judgment as a ruling on the merits of this case, including whether the petitioner was subject to appropriate or proper discipline, it must be presented with an agency decision that better substantiates its logic and reasoning in arriving at an ultimate conclusion.  THEREFORE, the Court REMANDS the instant case to the Grievance Review Board to remedy the described deficiency.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 19th day of June 2012, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Associate Trial Court Judge 
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� The Court does not perform a de novo review of administrative agency decisions, and, consequently, generally refrains from making independent factual findings.  ERA, § 5.35e.  Unless otherwise clearly indicated, the below findings of fact constitute relevant findings of the administrative agency for purposes of this judgment as articulated within the administrative decision.  The Court shall only propose alternative findings of fact in the event that the agency's factual rendition is not supported by substantial evidence.
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