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IN THE

HO-CHUNK NATION TRIAL COURT

	Elena Terry,
             Plaintiff,

v.

Douglas Greengrass, et al.,

             Defendants. 
	
	Case No.:  CV 11-79



ORDER

(Addressing Dispositive Motions)

INTRODUCTION

The Court must address the outstanding motions, specifically whether to grant the defendants’ Motion to Dismiss and the plaintiff’s Motion for Summary Judgment.  The Court deems the plaintiff’s motion untimely, and will not address it.  The defendants seek dismissal, as they assert that the suit is barred by sovereign and official immunity from suit.  Based upon the record, the Court grants the defendants’ Motion to Dismiss.  
PROCEDURAL HISTORY
The Court recounts the procedural history in significant detail within its prior decision.  Order (Regarding Injunction), CV 11-79 (HCN Tr. Ct., Nov. 8, 2011) at 2.  For purposes of this judgment, on January 12, 2012, the Court issued a Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the appeal. On January 18, 2012, the plaintiff, Elena Terry, by and through Attorney James C. Ritland, filed a timely Witness List.  Additionally, on January 19, 2012, the defendant Ho-Chunk Nation Election Board (hereinafter Election Board), by and through Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Wendi Huling, filed a timely Preliminary Witness List.
Thereafter, on January 23, 2012, the plaintiff filed Required Disclosures, Request to Admit, and Motion for Leave to File Second Amended Complaint.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rules 21, 31(A), On February 1, 2012, the defendant Election Board filed the Defendant’s (Ho-Chunk Nation Election Board) Answer to Plaintiff’s Second Amended Complaint and Defendant’s Notice and Motion to Request Dismissal of the Defendant Ho-Chunk Nation Election Board with attachments.  On February 20, 2012, the defendants members of the Ho-Chunk Nation Legislature (hereinafter defendant legislators), by and through Attorney Michael Murphy, filed the Defendants’ Preliminary Witness List and Rule 31 Disclosures, Defendants’ Response to Plaintiff’s Request to Admit, and Defendants’ Answer to Plaintiff’s Proposed Second Amended Complaint.
On May 7, 2012, the defendant Legislature and legislators filed the Defendants' Notice and Motion to Dismiss and Brief in Support of Defendants’ Motion to Dismiss.  Consequently, on May 22, 2012, the plaintiff filed a Brief in Opposition to Defendant’s Motion to Dismiss and Motion for Summary Judgment.  On June 13, 2012, the defendant Legislature and legislators filed the Defendants’ Opposition to Plaintiff’s Motion for Summary Judgment and Reply in Connection to Defendants’ Motion to Dismiss.
The Court convened a Pre-Trial Conference on June 14, 2012, at 9:00 a.m. CDT.  The following parties appeared at the hearing: Ho-Chunk Nation Department of Justice Attorney Wendi Huling, appearing on behalf of the defendant Ho-Chunk Nation Election Board; Attorney Michael Murphy, appearing on behalf of the defendant legislators; Attorney James C. Ritland, appearing on behalf of the plaintiff, Elena Terry, also appearing in person.
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII - Judiciary

Sec. 6.

Powers of the Tribal Court.


(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Sec. 14.
Right to Appeal.  Any party to a civil action, or a defendant in a criminal action, who is dissatisfied with the judgment or verdict may appeal to the Supreme Court.  All appeals before the Supreme Court shall be heard by the full Court.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 21. 
Amendments to Pleadings. 

Parties may amend a Complaint or Answer one time without leave of the Court prior to the filing of a responsive pleading, or if no responsive pleading is permitted, at any time within twenty (20) days of the original filing date. Subsequent amendments to Complaints or Answers may only be made upon leave of the Court and a showing of good cause, or with the consent of the opposing party. All amendments to the Complaint or Answer must be filed at least thirty (30) calendar days prior to trial or as otherwise directed by the Court. When an Amended Complaint or Answer is filed, the opposing party shall have ten (10) calendar days, or the time remaining in their original response period, whichever is greater, in which to file an amended responsive pleading.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1.
The parties received proper notice of the June 14, 2012 Pre-Trial Conference.
2.
The plaintiff, Elena Terry, is an enrolled member of the Ho-Chunk Nation, Tribal ID No. 439A002245, and resides at W2829 Sweeny Lane, Lyndon Station, WI 53944.

3.
The defendant, the Ho-Chunk Nation Department of Legislature, is a branch of government, with principal offices located on trust land at the Ho-Chunk Nation Executive Building located at W 9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615. 

4.
The defendants, … are members of the Ho-Chunk Nation Department of Legislature, with principal offices located on trust land at the Ho-Chunk Nation Executive Building located at W 9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615. 

5.
The defendant, the Ho-Chunk Nation Department of Treasury, is an executive department with principal offices located on trust land at the Ho-Chunk Nation Executive Building located at W 9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615.

6.
The defendant, Sandra Gleason, 

7.
The 

DECISION
The Court had previously chastised the plaintiff, and noted that the original Amended Complaint did not properly comport with the applicable Ho-Chunk Nation Rules of Civil Procedure.  Order (Regarding Injunction), CV11-79 (HCN Tr. Ct., Nov. 8, 2011) at 1, n.1. Nonetheless, in the interest of justice, the Court allowed the Amended Complaint, as well as timely answers.  However within the subsequent Scheduling Order, the Court indicated that “parties must strictly comply with the below deadlines since a failure to do so may result in adverse consequences, including, but not limited to, sanctions and/or dismissal. . . .  Parties can seek to modify this scheduling order through a motion that presents good cause for the modification.”  Scheduling Order at 1 (citations and footnotes omitted).  

The Court issued a scheduling order specifying: "Amendment to Pleadings. Parties may amend their pleadings to reflect and incorporate information revealed during the discovery period. Amendments to the Complaint or Answer must be filed on or before May 8, 2012.  Responses to an Amended Complaint must be filed within ten (10) calendar days after its submission.”  Scheduling Order, CV11-79 (HCN Tr. Ct., Jan. 14, 2012) at 4 (citations omitted).  Therefore, the Court admits the Seconded Amended Complaint, and timely answers.

The Court indicated within the aforementioned Scheduling Order, “[p]arties may file motion in accordance with the below requirements . . . Dispositive motions, such as motions to dismiss or motions for summary judgment, must be filed on or before May 8, 2012.”  Scheduling Order at 4-5.  The defendants timely filed a May 7, 2012 Motion to Dismiss.  However, on May 22, 2012, the plaintiff filed a Motion for Summary Judgment and Brief in Opposition of Defendant’s Motion to Dismiss.  The plaintiff failed to follow and ultimately disregarded the deadlines set forth by the Court.   Id.  The plaintiff’s deadline to respond to the defendants Motion to Dismiss occurred on Thursday, May 17, 2012. Id.  The plaintiff’s deadline for dispositive motions was on May 8, 2012.  Id.  Based upon the foregoing, the Court denies the admission of the plaintiff’s Motion for Summary Judgment and Brief in Opposition of Defendant’s Motion to Dismiss.  

The Court shall now address the defendant’s May 7, 2012 Motion to Dismiss.  The Court hereby grants the Motion to Dismiss on the basis that the plaintiff fails to state a claim upon which relief may be granted and the action is barred by sovereign and official immunity.  The Court accordingly begins its examination with the text of the constitutional sovereign immunity article.

   Article XII simultaneously addresses several components of the doctrine of immunity, which can be principally divided into sovereign and official categories with absolute and qualified immunities falling under the latter category.  Const., Art. XII, §§ 1-2.  The first category of immunity, sovereign immunity, is found in Section 1, namely:  “The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity . . . .”  Id., § 1.  This immunity extends to the separate branches and sub-entities of the tribe.  Timothy G. Whiteagle et al. v. Alvin Cloud, Chairman of the Gen. Council of Oct. 11, 2003, in his official capacity, et al., SU 04-06 (HCN S. Ct., Jan. 3, 2005) at 6; Chloris A. Lowe, Jr. v. Ho-Chunk Nation et al., SU 97-01 (HCN S. Ct., June 13, 1997) at 3-4.  However, this immunity does not automatically extend to encompass individuals.

That being said, the second clause of Section 1 provides that “officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.”  Const., Art. XII, § 1.  The constitutional text does not indicate whether this form of immunity is either sovereign or official, but a line of federal case law does allow the immunity of the sovereign to extend to certain actions of its officials and employees.  These cases typically involve complicated factual scenarios focusing upon an absence of alleged wrongful conduct by the individual defendant, Larson v. Domestic & Foreign Corp., 337 U.S. 682, 686 (1949), or, more usually, a request of significant monetary damages payable from the state treasury for past harms perpetrated by individual officers whose course of conduct was subsequently adjudged to offend previously vested rights.  Edelman v. Jordan, 415 U.S. 651, 668 (1974).  

Oft-cited admonitions have arisen from these cases, such as:

If the denomination of the party defendant by the plaintiff were the sole test of whether a suit was against the officer individually or against his principal, the sovereign, our task would be easy. . . .  [I]t has long been established that the crucial question is whether the relief sought in a suit nominally addressed to the officer is relief against the sovereign.

Larson, 337 U.S. at 687.  Similarly, “‘[w]hen the action is in essence one for the recovery of money from the state, the state is the real, substantial party in interest and is entitled to invoke its sovereign immunity from suit even though individual officers are nominal defendants.’”  Edelman, 415 U.S. at 663 (quoting Ford Motor Co. v. Dep't of Treas., 323 U.S. 459, 464 (1945)).
  In this instance, the plaintiff asserts that she is not seeking monetary relief.  However, she asks the Court to announce that she maintained her seat whilst she stopped working on August 24, 2011, until her successor was sworn into office on November 9, 2011.  

Moreover, the Supreme Court has never held that the second clause in Section 1 refers to a species of sovereign immunity.  Instead, the Supreme Court has suggested that Section 1 references official immunity, and Section 2 incorporates an exception to this type of immunity.  Lowe, Jr., SU 97-01 at 4 n.2.  In choosing to cite Davis, the defendants likewise introduce a species of official immunity into the examination.  The defendants confusingly choose to rely upon a case dealing with absolute executive immunity, but the federal courts have recognized several forms of official absolute immunity.  Most importantly, however, the Ho-Chunk Judiciary has never recognized the constitutional presence of any form of absolute immunity.

Relevant for our purposes, the doctrine of absolute legislative immunity, as it pertains to the United States Congress, is founded in the Speech and Debate Clause.
  Eastland v. U.S. Serviceman's Fund, 421 U.S. 491, 503, -07 (1975); Barr v. Matteo, 360 U.S. 564, 569 (1959).  Specifically, “for any Speech or Debate in either House, [the Senators and Representatives] shall not be questioned in any other Place.”  U.S. Const., art. I, § 6, cl. 1.  Our constitutional text contains no such clause, so any claim of absolute legislative immunity must derive from some other source.   

In 1951, the United States Supreme Court first extended a common law version of legislative immunity to state legislators.  Tenny v. Brandhove, 341 US 367 (1951). The Tenny Court held state legislators absolutely immune from civil suits provided they acted within “the sphere of legitimate legislative activity.”  Id. at 376.  Legislative immunity is the freedom of the legislator from not only the results of litigation, but also the burden of defending themselves.  Dombrowski v. Eastland, 387 US 82, 85 (1967).  If immunity from civil liability attaches to an action, then legislators receive immunity from testifying as well.  2BD Assocs. Ltd. P’ship v. County Comm’rs for Queen Anne’s County, 896 F. Supp. 528, 531 (D. Md. 1995).

When determining whether to accept a claim of absolute legislative immunity, courts focus upon the nature of the legislator’s actions.  A state legislator does not receive legislative immunity for decidedly administrative actions.  Id at 532.  Instead, “[a] local governmental body acts in a legislative capacity when it engages in the process of adopting prospective legislative-type rules.” Roberson v. Mullins, 29 F.3d 132, 135 (4th Cir. 1994); see also Brown v. Griesenauer, 970 F.2d 431, 437 (8th Cir. 1992); Acevedo-Cordero v. Cordero-Santiago, 958 F.2d 20, 23 (1st Cir. 1992); Hughes v. Tarrant County, 948 F.2d 918, 921 (5th Cir. 1991); Crymes v. DeKalb County, 923 F.2d 1482, 1485 (11th Cir. 1991); Ryan v. Burlington County, 889 F.2d 1286, 1290-91 (3rd Cir. 1989); Haskell v. Washington Township, 864 F.2d 1266, 1278 (6th Cir. 1988); Cinevision Corp. v. Burbank, 745 F.2d 560, 580 (9th Cir. 1984) cert. denied, 471 U.S. 1054 (1985).

One court suggests two (2) tests for determining whether or not an action is legislative:

 The first test focuses on the nature of the facts used to reach the given decision; if those facts are “generalizations concerning a policy or state of affairs,” then the decision is legislative.  On the other hand, if those facts are specific, such as those relating to particular individuals or situations, then the decision is administrative.  The second test focuses on the “particularity of the impact of the state of action.”  If the action establishes general policy, it is legislative; if, on the other hand, it “single[s] out specifiable individuals and affect[s] them differently from others,” the action is administrative.  Those tests for differentiating between administrative and legislative acts are set forth in the article in connection with requirements of procedural due process in an administrative as opposed to a legislative setting, and are formulated to be “responsive in all cases to the due process interests in efficiency, representation and dignity.”

2BD Assocs. Ltd. P’ship, 896 F. Supp at 533 (citations omitted).  The Court shall refrain from employing either of these tests in the present case.
  As stated earlier, the Court has never recognized the existence of absolute legislative immunity from suit, and, if not premised on a constitutional provision, then the Court must find the concept within the Nation’s common law.


The Court has not performed a full-scale adoption of another jurisdiction’s common law.  Rather, the Court develops its own common law on the basis of articulated tradition and custom.
  See, e.g., Dorothy G. Decorah v. Kim L. Whitegull, CV 02-17 (HCN Tr. Ct., Mar. 1, 2002); see also Const., Art. VII, § 5(a).  The defendants have not presented an argument that a corollary to absolute legislative immunity existed in tribal tradition and custom.  Additionally, neither party has received an opportunity to argue whether the act in question represented a legislative or administrative decision. 


Despite the foregoing, the Supreme Court may have hinted at a third interpretation of Section 1 based upon its plain language.  Lowe, Jr., SU 97-01 at 4 n.2.  The Supreme Court has repeatedly espoused a straightforward textual approach to constitutional interpretation.  See, e.g., Chloris Lowe, Jr. et al. v. HCN Legislature Members Elliot Garvin et al., SU 00-17 (HCN S. Ct., Mar. 13, 2001) at 6; HCN Election Bd. et al. v. Aurelia L. Hopinkah, SU 98-08 (HCN S. Ct., Apr. 7, 1999) at 4.  Quite simply, tribal employees maintain official immunity from suit unless the plaintiff establishes that the individuals have “act[ed] beyond the scope of their duties or authority.”  Const., Art. XII, § 2.  In that instance, a plaintiff could receive “declaratory and non-monetary injunctive relief.”  Id.


Whether the officials or employees act under the umbrella of sovereign immunity or possess some form of general official immunity from suit, the Court still must engage in fact-finding to deduce the presence of an alleged constitutional or statutory violation.  Yet, the defendants seem to desire a construct whereby only the defendants can perform discovery.
  But see HCN R. Civ. P., Ch. V, Intro.  As demonstrated above, only the presence of absolute official immunity would preclude attendance at the scheduled depositions.  The defendants, however, failed to plead this form of immunity, which, again, does not presently exist in this jurisdiction.


In concluding the examination of Article XII, the Court has long recognized that Section 2 embodies the Ex Parte Young doctrine.
  See Lonnie Simplot et al. v. HCN Dep't of Health, CV 95-26-27, 96-05 (HCN Tr. Ct., Aug. 13, 1999) at 13 (citing Ex Parte Young, 209 U.S. 123 (1908)).  In order to receive relief, a plaintiff must overcome the substantial hurdle of proving that an official or employee acted ultra vires, i.e., beyond his or her powers.  When successful, a party may obtain a remedy “in the nature of prospective forward relief, not damages to punish the defendant . . . for . . . past wrongs.”  Hope B. Smith v. Ho-Chunk Nation, SU 03-08 (HCN S. Ct., Dec. 8, 2003) at 11; see also Robert A. Mudd v. HCN Legislature:  Elliot Garvin et al., SU 03-02 (HCN S. Ct., Apr. 8, 2003) at 6 n.2.

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 14th day of September 2012, by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge 










� Therefore, the defendants, Election Board, Heather Cloud, etc. are dismissed.


� These rationales have also appeared in federal case law regarding Indian tribes.  See, e.g., Cook v. AVI Casino Enters., Inc., 548 F.3d 718, 726-27 (9th Cir. 2008).


� The federal courts acknowledge the presence of several forms of official absolute immunity.  See Harlow v. Fitzgerald, 457 U.S. 800 (1982) (upper-echelon Executive Branch immunity); Nixon v. Fitzgerald, 457 U.S. 731 (1982) (presidential immunity); Imbler v. Pachtman, 424 U.S. 409 (1976) (prosecutorial immunity); Pierson v. Ray, 386 U.S. 547 (1967) (judicial immunity).


� The Court shall likewise refrain from determining whether Traditional Court member Thompson enjoys absolute judicial immunity from offering deposition testimony.  Not only has the Court never recognized this defense, the Traditional Court acted in an advisory capacity on April 21, 2008, and not in connection with a pending case or controversy.


� In certain instances, the Court has adopted common law defenses to equitable claims since the Constitution confers “original jurisdiction over . . . cases and controversies . . . in equity” upon the Judiciary.  Const., Art. VII, § 5(a).  For example, in 1997, the Court adopted the common law doctrine of laches.  Steve B. Funmaker v. JoAnn Jones et al., CV 97-72 (HCN Tr. Ct., Nov. 26, 1997) at 14; see also HCN Gaming Comm'n v. Wallace Johnson, SU 98-05 (HCN S. Ct., Oct. 21, 1998) (accepting the Court’s adoption of the doctrine of laches).  These cases, however, preceded the Judicial Branch’s seminal decision regarding the constitutional scope of its subject matter jurisdiction.  Ho-Chunk Nation v. Harry Steindorf et al., CV 99-82 (HCN Tr. Ct., Feb. 11, 2000), aff’d, SU 00-04 (HCN S. Ct., Sept. 29, 2000).


� The defendants did not express any philosophical qualms about seeking to compel Executive Branch employees to submit discovery responses even though such individuals would have similarly possessed sovereign immunity under the defendants’ argument.  Def’s [sic] Mot. to Compell [sic] Disc. from Jeriah Rave, Anne Thundercloud, Lisa Flick, & Caralee Murphy, CV 08-36 (Dec. 30, 2008).


� Federal courts have permitted a direct claim for money damages against an official under limited circumstances.  An official would raise a defense of qualified or “good faith” immunity to defeat such a cause of action, and a court would need to assess whether the official’s actions violated a “clearly established” legal duty.  See Harlow, 457 U.S. at 818-19.  The Constitution appears to foreclose this type of claim, but, in any event, the plaintiff does not present a claim for individual liability.  “[Q]ualified immunity only immunizes defendants from monetary damages.”  Williams v. Kentucky, 24 F.3d 15261541 (6th Cir. 1994); see also Rivera-Ruiz v. Gonzalez-Rivera, 983 F.2d 332335 (1st Cir. 1993).
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