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IN THE 
HO-CHUNK NATION TRIAL COURT
													

	[bookmark: Parties]In re the Marriage of:

[bookmark: Text2]Cynthia Thundercloud,
            Petitioner/Plaintiff

-and-

[bookmark: Text1]Mark A. Thundercloud,
            Petitioner/Defendant
 
	
	[bookmark: CaseNumber]




Case Nos.:  FM 11-08/CV 12-22




													
ORDER
(Partially Granting Reimbursement)
													

INTRODUCTION


The Court must determine whether co-petitioner Cynthia De Florian is entitled to recover certain mortgage costs and funds expended to retire debts assigned to her former spouse, co-petitioner Mark A. Thundercloud, following his failure to make payments as ordered by this Court.  In the absence of statutory or precedential mandate, the Court determines that equity and fairness require a partial repayment due the co-petitioner’s failure to comply with the parties’ property division agreement.

PROCEDURAL HISTORY


The Court recounts the procedural history in detail within its prior decision.  Final J. for Divorce, FM 11-08 (HCN Tr. Ct., Nov. 29, 2011) at 1.  For purposes of this decision, co-petitioner/plaintiff Cynthia De Florian initiated the current action by filing a Complaint with the Court on June 20, 2012.  Consequently, the Court issued Summons(es) accompanied by the above-mentioned pleading on June 21, 2012, and delivered the documents by certified mail to the co-petitioner/defendant Mark Thundercloud.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(C)(1)(e).  An illegible signature was affixed to the Domestic Return Receipt.
Thereafter, on July 9, 2012, co-petitioner/defendant Mark Thundercloud filed a timely Response, contesting the relief sought.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 6(A).  Consequently, the Court delivered Notice(s) of Hearing, informing the parties of the date, time and location of the scheduled Initial Hearing.  The Court convened the Hearing on August 6, 2012 at 2:30 p.m. CDT.  The following parties appeared at the Hearing: Cynthia De Florian, co-petitioner/plaintiff, and Mark Thundercloud, co-petitioner/defendant (telephonically).  During the Hearing, the Court determined to consolidate the actions as the filed Complaint sought relief directly related to the underlying divorce action.  Final J. for Divorce, FM 11-08 (HCN Tr. Ct., Nov. 29, 2011) at 2.

APPLICABLE LAW
CLAIMS AGAINST PER CAPITA ORDINANCE, 2 HCC § 8
Subsec. 5. 	Permitted Claims Against Per Capita Shares.

	a. The following claims shall be recognized and enforced by the Nation against a Per Capita Share at the time of Payment of the Per Capita Distribution of which it is a part and prior to the distribution of such Per Capita Share to a Tribal Member:

		(1) Any debt or monetary obligation then due and owing by the Tribal Member to 	the Nation, whether by acceleration or otherwise, which (i) has been established by a 	judgment of the Trial Court permitting recovery from such Tribal Member’s Per Capita 	Share, or (ii) is stated in writing signed by the Tribal Member and in which the Tribal 	Member has agreed in writing may be recovered from his Per Capita Share upon 	delinquency, default, or other event;

		(2) Any order of garnishment issued by the Trial Court for purposes of child 	support pursuant to the Recognition of Foreign Child Support Orders Ordinance, the 	Children's Code or other applicable law of the Nation;
		(3) Any federal income tax levy issued against the income or property of the 	Tribal Member held by the Nation; and

		(4) Any debt or monetary obligation then due and owing by the Tribal Member to
	Hocak Federal, a division of Citizens Community Federal, which is stated in writing 	signed by the Tribal Member and which the Tribal Member has agreed in writing may be	recovered from his Per Capita Share (i) upon delinquency, default or other event or (ii) as 	periodic payments for obligations incurred by the Tribal Member. Any authorized 	lending institution with a certifying resolution and or agreement from the Ho-Chunk 	Nation Legislature. A lending institution must be approved, by resolution, by the Ho-	Chunk Nation Legislature to be deemed "authorized."

		(5) Any debt owed to an Elder, when the payment period for the debt has passed, 	or when it appears unlikely that the debtor intends to repay the obligation to the Elder.  	The penalty for Elder Abuse should be consistent with Tribal law and customs.

DIVORCE AND CUSTODY ORDINANCE, 4 HCC § 9
Subsec. 8. 	Provision for Judgment.  In addition to voiding or dissolving the marriage, the Court shall have the power to impose judgment as follows:

	d. 	Property Division.  For the approval of any property settlement between the parties or recovery and delivery to each of the parties ay of their personal property in the possession or control of the other at the time of the giving of the judgment.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.		Notice of Service of Process.

(A) Definitions.

	2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process

	1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

		a. Personal Service is required for the initiation of actions in the following:

			i. Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .

		e. Service by Mail.  Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) . . . as stated above.

Rule 54.	Default Judgment.

(A) General.  A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) . . . or informed through other means of judicially authorized service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice.  A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief.  A Default Judgment may be set aside by the Court only upon a timely showing of good cause.

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 59.	Satisfaction of Judgment.

(A) Complete.  The person owing money under a judgment must file proof of satisfaction of judgment with the Court stating the amount and date of payment and whether the payment was a full or partial satisfaction of the judgment.  The satisfaction must be signed by the person who was owed the money.

Rule 61.	Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.

FINDINGS OF FACT

1.	The parties received proper notice of the August 6, 2012 Initial Hearing.
2.	The co-petitioner/plaintiff, Cynthia De Florian, is a nonmember who current resides at W9428 Oakridge Road, Black River Falls, WI 54615.
3.	The co-petitioner/defendant, Mark Thundercloud, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A003307, and resides at N3323 Fall Hall Road, Black River Falls, WI 54615.
4.	On November 29, 2011, the Court granted the parties’ uncontested divorce.  Final J. for Divorce, FM 11-08 (HCN Tr. Ct., Nov. 29, 2011).
5.	The Court incorporated within its Final Judgment for Divorce the parties’ Attachment for Statement of Assets & Debts containing an agreement as to the division of assets and debts incurred during the marriage.  
6.	Mark Thundercloud agreed to maintain responsibility for debts titled “Credit Card – Sears” and “Credit Card – Capital One 7225.”  Attachment for Statement of Assets & Debts at 1.
7.	On June 20, 2012, Cynthia De Florian requested reimbursement of $1,319.06 expended to satisfy debts assigned to but not paid by Mr. Mark Thundercloud.  Compl. at 2; Summ. of the Incident and Circumstances at 1-2; Ex. D-E.
8.	Cynthia De Florian has also requested reimbursement of one-half of the difference of the home’s selling price and the mortgage balance at the time of sale.  Summ. of the Incident and Circumstances at 2.
9.	On July 9, 2012, Mark Thundercloud filed a response contesting the relief sought, contending that Cynthia De Florian maintained no responsibility to satisfy debts assigned to him pursuant to the parties’ agreement.  Thundercloud Resp. at 1; LPER, Aug. 6, 2012, 02:40:20 p.m. CDT.  Mr. Thundercloud also contests payment of funds required due to Ms. De Florian’s decision to sell the home at a loss.  Thundercloud Resp. at 1.


DECISION


On November 14, 2011, the parties filed a joint Petition for Divorce (Without Minor Children) (hereinafter Petition), seeking a dissolution of marriage, division of debts and assets acquired during the marriage, and the resumption of maiden surname De Florian by co-petitioner Cynthia Thundercloud.  Pet. at 3.  The parties also filed an Attachment for Statement of Assets & Debts containing the parties’ agreement as to the division of marital property and debts.  See DIVORCE AND CUSTODY ORDINANCE, 4 HCC § 9.8d.  Of particular relevance to the instant action, the section titled Division of Credit Card/Loan Debt and Responsible Party assigned costs related to outstanding Sears and Capital One (#7225) credit cards to Mark Thundercloud “for payment until loan terms are met.”
During the scheduled Initial Hearing, the Court afforded the parties opportunity to ask any questions concerning the submitted property division agreement.  Initial Hr’g (LPER, Nov. 29, 2011, 03:38:26 p.m. CST.  Neither party asked clarifying questions, nor asserted that the agreement was entered as a result of threats, undue duress, or coercion.  The Court ultimately incorporated the agreement within its Final Judgment for Divorce, retaining jurisdiction in the event that any dispute arose regarding its conditions.  Id., 03:38:44 p.m. CST; Final J. for Divorce, FM11-08 (HCN Tr. Ct., Nov. 29, 2011) at 3.
While the evidence submitted does not provide an extremely clear depiction of how many payments, if any, were made pursuant to the above-referenced agreement, the parties acknowledge that the debt associated with the Capital One credit card was directed to a collections agency due to Mr. Thundercloud’s nonpayment.  Thundercloud Resp. at 1; LPER, Aug. 6, 2012, 02:41:51 p.m.  Thereafter, in lieu of incurring a civil judgment, Ms. De Florian elected to enter into a settlement agreement with FirstSource, thus satisfying the outstanding Capital One credit card debt.  LPER, Aug. 6, 2012, 02:23:58 p.m. CDT; Summ. of the Incident and Circumstances at 1; Ex. E. Ms. De Florian also contends that she made several payments towards the parties’ Sears credit card due to Mr. Thundercloud’s nonpayment.  LPER, Aug. 6, 2012, 02:34:15 p.m. CDT; Summ. of the Incident and Circumstances at 1; Ex. D.  Ms. De Florian now requests reimbursement for monies paid to satisfy the above-referenced debts previously assigned to Mr. Thundercloud:
a. 	Capital One Credit Card (#7225)			$710.07
b. 	Sears Credit Card					$608.99
Summ. of the Incident and Circumstances at 1-2; Ex. D-F.  In response to Ms. De Florian’s requests, Mr. Thundercloud asserts that due to his court-ordered directive to pay the referenced credit card debts, Ms. De Florian maintained no responsibility to make payments, thus relieving him of any duty to reimburse her for monies expended towards those debts.  Thundercloud Resp. at 1; LPER, Aug. 6, 2012, 02:40:20 p.m. CDT.  
While the credit card debts assigned to Mr. Thundercloud remain his responsibility, his failure to make payments as agreed undoubtedly affects more than his own interests.  Routinely recognized by this Court in granting full faith and credit to state court judgments, creditors may reach the income or property of a nonjudgment spouse, regardless of the allocation of debt contained within a divorce decree.  Creative Finance, Inc. v. Paulett Mathewson, CG 11-91 (HCN Tr. Ct., Nov. 30, 2011) at 7;  See WIS. STAT. § 766.55(2)(b).  As a result, Mr. Thundercloud’s failure to pay the Sears and Capital One credit cards would potentially expose Ms. De Florian to a civil judgment, potential wage garnishment, and a weakened financial status.
While such actions have undoubtedly put Ms. De Florian in an undesirable position, the recourse available to any party for their former spouse’s failure to comply with a property division agreement is absent from the DIVORCE AND CUSTODY ORDINANCE and trial court precedent.  However, the Court directs the parties to the Ho-Chunk Nation Traditional Court’s declaration concerning the sanctity of agreements, recognizing it was wrong for one party to keep a benefit obtained from an agreement without providing the agreed upon compensation.  See Ho-Chunk Nation v. Ross Olsen, CV 99-81 (HCN Tr. Ct., Sept. 18, 2000) at 13.  While the parties may not have entered into a formal contract, both knowingly and voluntarily entered into a stipulation in which assets and liabilities were divided at their own discretion.  Such agreements are rarely entered into lightly, with parties often agreeing to maintain responsibility for undesirable debts in consideration of retaining marital assets.  Nevertheless, Mr. Thundercloud asks this Court to hold harmless his actions and leave Ms. De Florian without recourse.  The Court finds such holding would result in unjust enrichment and unfairly disrupt the equitable division by allowing one party to shift debt obligations to another.
Admittedly, a more appropriate course of action by Ms. De Florian would have been to seek prospective remedies from this Court in the form of a judicial mandate to comply with the established agreement.  See CONTEMPT ORDINANCE, 2 HCC § 5.6a.  However, the Court notes Mr. Thundercloud elected to simply stop making payments due to alleged financial hardship rather than seeking a modification by this Court, thus exposing both parties to potential civil actions.  As the Court acknowledges the exigent circumstances surrounding the parties’ credit card debts, the Court finds reimbursement for those costs a suitable remedy in the instant case.
Finally, Ms. De Florian requests a partial reimbursement for monies borrowed and expended when the family home was sold at a loss.  Summ. of the Incident and Circumstances at 2; Ex. F.  While the Court does not contend that Ms. De Florian acted with malice in determining the selling price, the Court finds persuasive Mr. Thundercloud’s argument that her unilateral decision to sell the home below the price of the mortgage, requiring an additional payment by the homeowners, does not inherently obligate Mr. Thundercloud to contribute to the offsetting costs.  Thundercloud Resp. at 1.  The Attachment for Statement of Assets & Debts is also silent to such a stipulation.  Again, while the parties may have requested a modification to the established division of assets and liabilities, one party made a unilateral decision which affected the interests of the other.
BASED UPON THE FOREGOING, the Court ORDERS Mr. Mark Thundercloud to pay the amount of $1,319.06 to Ms. Cynthia De Florian for costs associated with the repayment of the Sears and Capital One credit cards and to continue to make payments towards the Sears credit card as articulated within the established property division agreement.  ADDITIONALLY, for the reasons stated above, the Court DENIES Ms. Cynthia De Florian’s request for reimbursement of payments made towards selling the family home at a loss.  
FINALLY, Ms. De Florian requested that the Court enforce the outstanding judgment against Mr. Thundercloud’s per capita distributions and employee wages.  The CLAIMS AGAINST PER CAPITA ORDINANCE does not permit the garnishment of Ho-Chunk Nation member per capita payments for such purposes.  See CLAIMS AGAINST PER CAPITA ORDINANCE, 2 HCC § 8.5a(1)-(5).  However, Mr. Thundercloud has failed to demonstrate the existence of an exemption from wage withholdings.  Consequently, the Court ORDERS the Ho-Chunk Nation Department of Treasury, Payroll Division, to satisfy the outstanding debt of $1,319.06 against the wages of Mr. Mark A. Thundercloud (last four digits of SSN: 9807).  The Treasury Department shall make checks payable to:
	Cynthia A. De Florian
		W9428 Oakridge Road
	Black River Falls, WI 54615

The Treasury Department shall make wage deductions in accordance with standing practice and procedures.[footnoteRef:1]  A break in service by Mr. Thundercloud shall not constitute a cessation of this judgment, unless he document(s) full satisfaction of the judgment.  See HCN R. Civ. P. 59(A).  Neither the Court nor the Nation bears any responsibility for overpayment of the debt if Mr. Thundercloud fails to file proof of satisfaction of the judgment with the Court.  Id.    [1:  In 2009, the Treasury Department began unilaterally imposing a withholding limitation upon foreign wage garnishments in apparent reliance on two (2) inapposite paragraphs within a predecessor version of the FINANCE MANUAL.  FIN. MANUAL, 5 HCC § 5.13b(5)(a)1a-b (am. May 18, 2005).  The former statutory language described a process seemingly not used since 2002, if ever, which was contingent upon a failed consensus arrangement outside the context of a judicial proceeding.  Consequently, the Ho-Chunk Nation Legislature amended the cited paragraphs to clarify that the withholding limitation applied only in cases involving a debt to the Ho-Chunk Nation.  FIN. MANUAL, 5 HCC § 5.13b(5)(a)2a-b (am. Feb. 9, 2010).  ] 

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.[footnoteRef:2]  Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61. [2:  Parties may obtain a copy of the applicable rules by contacting the Court at (800) 434-4070 or (715) 284-2722 or by visiting the judicial website at www.ho-chunknation.com/government/courts.htm. ] 



[image: Judiciary Side Label]IT IS SO ORDERED this 6th day of November 2012, by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.

[bookmark: Place]						
Honorable Amanda L. Rockman
Associate Trial Court Judge 
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