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IN THE 

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Nation, Business Department,

             Plaintiffs,

v.

Indiana Recycling & Renewable Fuels, LLC, an Indiana limited liability company,

             Defendant. 
	
	Case No.:  CV 10-01




ORDER

(Granting Summary Judgment)

INTRODUCTION


The Court must determine whether to grant summary judgment against the defendant.  The defendant noted its acquiescence to the plaintiffs’ request.  The Court accordingly grants the relief sought by the plaintiffs. 
PROCEDURAL HISTORY


The Court recounts the procedural history in significant detail in its previous substantive judgment.   Order (Denial Special Appearance), CV 10-01 (HCN Tr. Ct., Apr. 22, 2010) at 1-2.
 For purposes of this decision, the Court notes that defendant, by and through Attorney J. Justin Murphy, filed the Motion for Enlargement of Time to Answer, or Otherwise Respond, to Complaint on April 27, 2010, which the Court granted the same day.  As a result, the defendant filed its Answer on May 27, 2010, prompting the issuance of Notice(s) of Hearing on June 2, 2010, to inform the parties of the date, time and location of a Scheduling Conference.

The Court convened the Conference on June 16, 2010 at 9:00 a.m. CDT.   The following parties appeared at the Scheduling Conference:  Attorney Edward P. Sheu, plaintiffs’ counsel (by telephone), and Attorney James C. Ritland, defendant’s counsel.  The Court entered the Scheduling Order on June 16, 2010, setting forth the timelines and procedures to which the parties should adhere prior to trial.  During discovery, the parties executed a Settlement Agreement on September 20, 2010.  See Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Ch. V, Intro. (noting that the discovery process is partially intended to “encourage settlement”).

On December 2, 2010, the plaintiffs, by and through Attorneys Lenor A. Scheffler and Edward P. Sheu, filed the Motion for Summary Judgment, including a supportive legal memorandum.  Id., Rules 18, 55.  The plaintiffs afforded proper service of process to the defendant.  Id., Rule 5(B).  The Court reacted by entering its December 2, 2010 Order (Motion Hearing), which alerted the defendant to its legal rights and obligations in relation to the scheduled proceeding.  Regardless, the defendant offered no written response to the plaintiffs’ motion.  Id., Rule 19(B) (affording a non-movant the opportunity to file a response “at least one (1) day before the hearing”).
The Court convened the Motion Hearing/Pre-Trial Conference on December 21, 2010 at 9:00 a.m. CST.   The following parties appeared at the Hearing/Conference:  Attorney Edward P. Sheu, plaintiffs’ counsel (by telephone), and Attorney James C. Ritland, defendant’s counsel (by telephone).  The Court granted summary judgment by bench order, and now reduces that decision to writing.  See HCN Judiciary Establishment & Org. Act, 1 HCC § 1.5(b) (requiring the issuance of written judicial opinions);
 see also HCN R. Civ. P. 57.  

APPLICABLE LAW 

CONSTITUTION OF THE HO-CHUNK NATION

Art. I - Territory and Jurisdiction

Sec. 1.

Territory.  The territory of the Ho-Chunk Nation shall include all lands held by the Nation or the People, or by the United States for the benefit of the Nation or the People, and any additional lands acquired by the Nation or by the United States for the benefit of the Nation or the People, including but not limited to air, water, surface, subsurface, natural resources and any interest therein, notwithstanding the issuance of any patent or right-of-way in fee or otherwise, by the governments of the United States or the Ho-Chunk Nation, existing or in the future.

Sec. 2.

Jurisdiction.  The jurisdiction of the Ho-Chunk Nation shall extend to all territory set forth in Section 1 of this Article and to any and all persons or activities therein, based upon the inherent sovereign authority of the Nation and the People or upon Federal law.

Art. VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health, Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of the Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary 

Sec. 4.

Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary.  The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation's sovereign immunity.

Art. X - Bill of Rights

Sec. 1.

Bill of Rights.


(a)
The Ho-Chunk Nation, in exercising its powers of self government, shall not:


(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;
HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 1

Subsec. 4.
Jurisdiction.  The Ho-Chunk Judiciary shall exercise jurisdiction over all matters with the power and authority of the Ho-Chunk Nation including controversies arising out of the Constitution of the Ho-Chunk Nation; laws, statutes, ordinances, resolutions, and codes enacted by the Legislature; and such other matters arising under enactments of the Legislature or the customs and traditions of the Ho-Chunk Nation. The jurisdiction extends over the Nation and its territory, persons who enter its territory, its members, and persons who interact with the Nation or its members wherever found.

Subsec. 5.
Rules and Procedures.


b.
The Judiciary shall complete a permanent record of all proceedings and decisions.  Decisions shall be in writing and shall be submitted to the parties.  Absent protective orders granted for good cause or Legislative enactments to the contrary, these records shall be open to the public.
LONG ARM ORDINANCE, 2 HCC § 15
Subsec. 3.
Definitions.


d.
“Subject matter jurisdiction” means the power of a court to hear the kind of action brought.  Subject matter jurisdiction is conferred by the Constitution and laws of the Nation and by statutes of the United States.
Subsec. 4.
Jurisdictional Requirements for Judgments.


b.
Personal Jurisdiction.  A court of this Nation having subject matter jurisdiction may render a judgment against a party personally only if there exists one or more of the jurisdictional grounds:



(1)
A summons is served upon the person; or

Subsec. 5.
Personal Jurisdiction; Grounds for Generally.  A court of the Nation having jurisdiction over the subject matter of an action has jurisdiction over a person served in that action pursuant to Section 6 under any of the following circumstances.


b.
Special Jurisdiction.  In any action, which may be brought under the laws of the Nation, that specifically confers grounds for personal jurisdiction over the defendant.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Ch. II - Beginning an Action

Rule 5.

Notice of Service of Process.

(B) General.  Any time a party files a document other than the Complaint or Citation with the Court in relation to a case, the filing party must serve copies on the other parties to the action and provide Certificate of Service to the Court.  Anytime the Court issues an Order or Judgment in the context of an active case, the Court must serve copies on all parties.  Service of process can be accomplished as outlined in Section (C).

(C) Methods of Service of Process.


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

Ch. III - General Rules for Pleading

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except for those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.
Rule 19.
Filing and Responding to Motions.

(B)
Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file a Reply within three (3) calendar days.

Ch. V - Discovery

Introduction.  Discovery is the process used among parties to uncover evidence relevant to the action, including identity of persons having knowledge of facts.  Discovery may take place before an action has been filed and may be used for the purpose of preserving testimony or other evidence which might otherwise be unavailable at the time of trial.  Discovery may include written interrogatories, depositions, and requests for the production of documents and things.  It is the policy of the Court to favor open discovery of relevant material as a way of fostering full knowledge of the facts relevant to a case by all parties.  It is the intent of these rules that reasonably open discovery will encourage settlement, promote fairness and further justice.  

Ch. VII - Judgments and Orders

Rule 55.
Summary Judgment.
Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action.  The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.
Rule 57.
Entry and Filing of Judgment.

All judgments must be signed by the presiding Judge.  All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk.  A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing.  The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk.  Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a rate set by the Legislature or at five percent (5%) per year if no rate is set.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 59.
Satisfaction of Judgment.

(A) Complete.  The person owing money under a judgment must file proof of satisfaction of judgment with the Court stating the amount and date of payment and whether the payment was a full or partial satisfaction of the judgment.  The satisfaction must be signed by the person who was owed the money.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The plaintiff, Ho-Chunk Nation (hereinafter HCN or Nation), is a federally recognized Indian tribe with principal offices located on trust lands at HCN Headquarters, W9814 Airport Rd., P.O. Box 667, Black River Falls, WI.  See 75 Fed. Reg. 60810 (Oct. 1, 2010).  The plaintiff, HCN Department of Business, is an HCN executive department located at the HCN Headquarters.  See Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VI, § 1(b). 

2.
 The defendant, Indiana Recycling & Renewable Fuels, LLC (hereinafter IRRF), is an Indiana limited liability company with a registered office at 6600 W. Ninth Ave., Gary, IN 46406.  Answer at 1; Compl., CV 10-01 (Jan. 6, 2010) at 1.

3.
The defendant received proper service of process of the Complaint, including the Suummons issued by the Court.
  See Long Arm Ordinance, 2 HCC § 15.4b(1); HCN R. Civ. P. 5(C)(1).

4.
On September 20, 2010, the parties executed a Settlement Agreement in conjunction with the instant litigation, bearing the signatures of HCN President Wilfrid Cleveland and IRRF President James Ventura.  Pl.’s Mem. of Law in Supp. of Mot. for Summ. J., CV 10-01 (Dec. 2, 2010) (hereinafter Plaintiff’s Memorandum), Ex. A.

5.
The Settlement Agreement incorporates, in part, the following provisions:

a.
Dismissal without Prejudice.  Subject to the terms of this Agreement, and upon the complete execution and performance of this Agreement by all Parties, the Parties shall execute a Stipulation for Voluntary Dismissal without Prejudice with respect to the Action . . . .  The Nation shall retain the right to re-commence the Action . . . in the event of a default by IRFF.

b.
Choice of Law.  The Agreement shall be construed and enforced in accordance with the laws of the Ho-Chunk Nation without giving effect to principles of conflicts of law.
c.
Dispute Resolution.  The Parties hereby agree that any and all matters related to the interpretation and enforcement of the Agreement shall be subject to the exclusive jurisdiction of the Ho-Chunk Nation Tribal Court, and the Parties hereby agree and submit to the personal jurisdiction of the Ho-Chunk Nation Tribal Court with respect to the Agreement.

d.
Authority to Execute Agreement.  Each person executing the Agreement represents, warrants, and covenants that he has the full rights and authority to enter into the Agreement on behalf of the Party on whose such execution is made, and has the full right and authority to fully bind said Party to the terms and obligations of the Agreement.

e.
Enforcement.  In the event the Nation is required to enforce the terms of the Agreement, the Nation shall be entitled to recover its reasonable attorney fees, costs, and expenses incurred . . . .

Id., Ex. A at 2-3 (numerical designations modified); see also Long Arm Ordinance, § 15.5b.
6.
The plaintiff subsequently alleged that the defendant defaulted on its obligation(s) under the Settlement Agreement, resulting in damages totaling the amount of $437,112.72.  Pl.’s Mem. at 7, 9.

7.
The defendant admitted to the breach in choosing not to oppose the Motion for Summary Judgment.  Mot. Hr’g/Pre-Trial Conference (LPER at 2, Dec. 21, 2010, 09:02:46 CST).  

DECISION

The Constitution establishes the scope of the Court’s subject matter jurisdiction, limiting judicial review to “cases and controversies . . . arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation.”  Const., Art. VII, § 5(a); see also Ho-Chunk Nation v. Harry Steindorf et al., CV 99-82 (HCN Tr. Ct., Feb. 11, 2000), aff’d, SU 00-04 (HCN S. Ct., Sept. 29, 2000).  Therefore, when the Court confronts a contractual dispute, it must be capable of identifying a fount of law from which the cause of action flows.  As reflected in the findings of fact, this case involves a written contract or agreement executed by the Nation, which the Judiciary presumptively regards as an equivalent to statutory law.
  The Court consequently may exercise subject matter jurisdiction over the present cause of action.  See Long Arm Ordinance, § 15.3d.
The Constitution likewise provides the foundation from which the Court derives principles relating to personal jurisdiction.  Const., Art. I, § 2 (focusing, in part, upon individual activities undertaken within the Nation’s territory).
  The Nation’s due process clause, in particular, protects against an undue deprivation of a defendant’s liberty interest, implicated when a defendant lacks sufficient nexus with this forum.
  Id., Art. X, § 1(a)(8).  A responding party may formally assert a defense to the Court’s exercise of personal jurisdiction in which case the Court shall perform an inquiry into “certain minimum contacts.”  Ho-Chunk Nation v. Ross Olsen, CV 99-81 (HCN Tr. Ct., Sept. 18, 2000) at 12 (quoting Intl. Shoe Co. v. Washington, 326 U.S. 310, 316 (1945)).  In the instant action, the defendant initially asserted a defense of lack of personal jurisdiction, Answer at 1, but later consented to the Court’s exercise of personal jurisdiction.
  Pl.’s Mem., Ex. A at 2.  

Having established its jurisdictional authority, the Court proceeds to address the Motion for Summary Judgment.  The defendant does not oppose the plaintiffs’ motion, thereby acknowledging the absence of any “genuine issue as to material fact and [that] the moving party is entitled to judgment as a matter of law.”  HCN R. Civ. P. 55.  The Court, therefore, enters a judgment against the defendant in the amount of $437,112.72, which it may direct to the HCN Department of Treasury located at HCN Headquarters, W9814 Airport Rd., P.O. Box 667, Black River Falls, WI.  Pursuant to the parties’ agreement, the plaintiffs may seek enforcement of this judgment in another jurisdiction seven (7) calendar days after its issuance.  LPER at 4, 09:06:24 CST.  
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  Id., Rule 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 6th day of January 2011, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 


AFFIDAVIT

STATE OF WISCONSIN
)





)

COUNTY OF JACKSON
)

Selina D. Joshua, Ho-Chunk Nation Trial Court Assistant Clerk of Court, being first duly sworn, on oath, says as follows:

The Ho-Chunk Nation Trial Court satisfies the state statutory requirements for designation as a “court of record.”  The relevant law indicates the following:

(3) In determining whether a tribal court is a court of record, the circuit court shall determine that:

(a) The court keeps a permanent record of its proceedings.

(b) Either a transcript or an electronic recording of the proceeding at issue in the tribal court is available.

(c) Final judgments of the court are reviewable by a superior court.

(d) The court has authority to enforce its own orders through contempt proceedings.

Wis. Stat. § 806.245(3) (2010).  The Trial Court 1) maintains permanent case files at Wa Ehi Hoci located at W9598 Highway 54 East, Black River Falls, WI 54615, as required by the HCN Judiciary Establishment & Org. Act, 1 HCC § 1.5b; 2) maintains electronic recordings of all court proceedings through usage of For the Record ("FTR") digital recording systems; 3) may have its decisions appealed to the Ho-Chunk Nation Supreme Court pursuant to the Constitution of the Ho-Chunk Nation, Art. VII, § 5(b); and 4) may employ its inherent powers of contempt in accordance with codified procedure appearing in the Ho-Chunk Nation Contempt Ordinance, 2 HCC § 5.  

  Further affiant sayeth naught.  








Selina D. Joshua








Signed and sworn to before me

this ____ day of _________, 20
.
Jackson County, Wisconsin

My commission expires on 



The foregoing judgment satisfies the conditions of Wis. Stat. § 806.245 in each respect, and, in particular, the following: 





a) the Ho-Chunk Nation is a federally recognized Indian tribe organized pursuant to the Indian Reorganization Act, 25 U.S.C. §§ 462-479, see supra at 8;


b) the Ho-Chunk Nation Trial Court is a court of record, see Aff.; and,


c) the Ho-Chunk Nation Trial Court recognizes and enforces Wisconsin state court orders.  See HCN R. Civ. P. 73(A).
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� Defendant’s counsel subsequently rectified an omission within its motion for special appearance.  Order to Appear Pro Hac Vice, CV 10-01 (HCN Tr. Ct., Apr. 27, 2001).





� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/?PageID=123.


� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/?PageID=254.


� “[S]ervice of summons is the procedure by which a court having venue and jurisdiction of the subject matter of the suit asserts jurisdiction over the person of the party served.”  Miss. Publ’g Corp. v. Murphree, 326 U.S. 438, 444-45 (1946).





� See HCN Treas. Dep’t et al. v. Corvettes on the Isthmus et al., SU 07-03 (HCN S. Ct., Nov. 19, 2007); Marx Adver. Agency, Inc. v. Ho-Chunk Nation et al., SU 04-07 (HCN S. Ct., Apr. 29, 2005); Ho-Chunk Nation v. Bank of Am., N.A., SU 03-06 (HCN S. Ct., Sept. 11, 2003); F. William Johnson v. Ho-Chunk Nation, CV 01-15 (HCN Tr. Ct., June 18, 2003).


� The constitutional text conditionally premises the exercise of personal jurisdiction “upon Federal law,” thereby requiring a cursory examination of the acknowledged breadth of tribal civil adjudicatory jurisdiction.  Const., Art. I, § 2.  The United States Supreme Court has confirmed that “Indian tribes retain inherent sovereign power to exercise some forms of civil jurisdiction over non-Indians on their reservations . . .  A tribe may regulate . . . the activities of nonmembers who enter consensual relationships with the tribe . . . , through commercial dealing, contracts . . . , or other arrangements.”  Montana v. United States, 450 U.S. 544, 565 (1981) (emphasis added).  The U.S. Supreme Court subsequently held that tribal adjudicatory jurisdiction cannot surpass the permissible extent of tribal regulatory jurisdiction.  Strate v. A-1 Contractors, 520 U.S. 438, 453 (1997).  The Court, in dicta, later equated adjudicatory jurisdiction with subject matter jurisdiction, Nevada v. Hicks, 533 U.S. 353, 367 n.8 (2001), but “[t]he Court’s ‘consensual relationship’ analysis under Montana resembles the Court’s Due Process Clause analysis for purposes of personal jurisdiction.”  Smith v. Salish Kootenai Coll., 434 F.3d 1127, 1138 (9th Cir. 2006), cert. denied, 547 U.S. 1209 (2006).  Consequently, the federal inquiry incorporates elements traditionally associated with both subject matter and personal jurisdiction.  The Montana exceptions erect the metes and bounds of tribal adjudicatory jurisdiction, but a secondary examination must occur to determine whether specific non-member conduct falls within those common law parameters.  Atty’s Process & Investigation Servs. v. Sac & Fox Tribe of the Miss. in Iowa, 609 F.3d 927, 938 (8th Cir. 2010).  The intersection of these two (2) inquiries reveals a matter over which the Court may exercise its reserved inherent authority.      


� “The requirement that a court have personal jurisdiction flows . . . from the Due Process Clause. The personal jurisdiction requirement recognizes and protects an individual liberty interest.  It represents a restriction on judicial power not as a matter of sovereignty, but as a matter of individual liberty.”  Ins. Corp. of Ir. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 (1982).


� “Because the requirement of personal jurisdiction represents first of all an individual right, it can, like other such rights, be waived.”  Ins. Corp. of Ir., 456 U.S. at 703.  The U.S. Supreme Court has declined to comment upon the impact a waiver can have on tribal adjudicatory jurisdiction over non-members despite acknowledging that “‘[m]ost parties acquiesce to tribal jurisdiction . . . .’”  Duro v. Reina, 495 U.S. 676, 689 (1990) (citation omitted).  The Court’s hesitancy further undermines its correlation of adjudicatory jurisdiction with subject matter jurisdiction since such “jurisdiction otherwise lacking cannot be conferred by consent, collusion, laches, waiver, or estoppel.”  Sadat v. Mertes, 615 F.2d 1176, 1188 (7th Cir. 1980); see also United States v. Cotton, 535 U.S. 625, 630 (2002) (“subject-matter jurisdiction, because it involves a court's power to hear a case, can never be forfeited or waived”); Smith, 434 F.3d at 1138-37.





P:\CV 10-01 Order (Granting Summ. J.)
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