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IN THE 

HO-CHUNK NATION TRIAL COURT

	HCN Department of Education, Josie P. Scholarship & Selection Committee, and the Ho-Chunk Nation,
              Plaintiffs,

 v.
Tricia Zunker,

              Defendant. 
	
	Case No.:  CV 10-64



ORDER

(Denying Motion for Recusal)

INTRODUCTION


The Court must determine whether to grant the defendant’s Motion for Recusal.  The Court concludes that mandatory grounds for recusal do not exist.  The presiding judge disagrees with any intimation that she could not impartially fulfill her constitutional duties in the instant case.   Therefore, the Court denies the defendant’s September 22, 2010 Motion for Recusal.

PROCEDURAL HISTORY

The plaintiff, Ho-Chunk Nation Department of Education, Josephine P. WhiteEagle Scholarship & Selection Committee, and Ho-Chunk Nation, initiated the current action by filing the Complaint with the Court on July 21, 2010.  Consequently, the Court issued Summons accompanied by the above-mentioned Complaint on July 22, 2010, and delivered the documents by personal service to the defendant.
  The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) Rule 5(B).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.  

The defendant filed an Answer on August 16, 2010.  The Court mailed a Notice of Hearing to the parties on September 14, 2010, informing them that a Scheduling Conference would be held on October 12, 2010, at 1:30 p.m. CDT.  However, on September 22, 2010, the defendant filed a Request to Appear by Telephone, Request for Postponement, Notice of Motion and Motion to Dismiss Plaintiff’s Compliant filed by Defendant Tricia Zunker, and Motion for Recusal.  The Court did not hold the Scheduling Conference due to the defendant’s request; the Court opted to first hold a Motion Hearing due to the potential reassignment of the case.  On October 12, 2010, the Court mailed a Notice of Hearing to the parties informing them of the date, time and location of a Motion Hearing.  The Court convened the Motion Hearing on November 3, 2011 at 1:30 p.m. CDT.  The following parties appeared at the Hearing:  Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Michelle Greendeer; HCN Department of Education Executive Director Angela Ward; and the defendant, Tricia Zunker.
APPLICABLE LAW

HO-CHUNK NATION RULES OF JUDICIAL ETHICS

Sec. 4-2.
Conflict of Interest/Recusal.

(C)
At the judge or justice’s discretion, if there is a fact or issue which may require a disclosure to prevent the appearance of impropriety, that information must be disclosed to the parties.  If the parties do not respond in the form of a Motion for Recusal, there is no basis for the judge or justice to recuse.

Comment:  A judge or justice may discern that certain facts or information should be provided to the parties in a case to avoid an appearance of impropriety.  Examples are extended family relationships, attorney-client relationships, working relationships and situations which may raise an appearance of impropriety.
(D)
A judge or justice may be recused upon a Motion for Recusal by the party(ies) to avoid the appearance of impropriety.

Comment:  Judges and justices will need to seriously consider recusals.  However, a judge or justice should look to case law and the HCN Constitution in determining whether recusal is warranted.  Such factors as remoteness in time, the wishes of the parties,[and] the level of impropriety may be considered in making recusal decisions.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

DECISION
The Court reviewed several Supreme Court cases regarding judicial recusal.   The body of case law is divided between mandatory and discretionary recusals.  The Court focused on the latter as mandatory grounds do not exist, since the presiding judge does not have a “direct personal or financial interest.”  Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VII, § 13; Ho-Chunk Nation Rules of Judicial Ethics, § 4-2(A).  Nonetheless, the Court did not find any discretionary recusals on point either.  However, a previous Supreme Court Justice indicated that “to consider recusal based on a fourth degree of relative, who is not a party in the case, will only serve to limit this Court[’]s ability to hear future cases that involve relatives.”  HCN Election Bd. v. Debra C. Greengrass, SU 99-03 (HCN S. Ct., May 21, 1999) at 3-4 (emphasis added) (recusal based on other grounds).  Another Supreme Court Justice did not recuse herself when the case dealt with her brother-in-law.  In re Rick McArthur, SU 97-07 (HCN S. Ct., Feb. 27, 1998).  The Supreme Court recognized that “the issue of relationships is one which plagues many tribal court systems . . . .”  Id. at 3.  Further, the Supreme Court noted that the request was discretionary, and the Supreme Court denied the Motion for Recusal when the Justice believed that she could consider the case in a fair and neutral manner.”  Id. at 4.
The defendant requested a recusal due to the fact that the presiding judge is a “distant cousin” of the defendant.  Mot. Hr’g (LPER at 3, Nov. 3, 2010, 01:34:27 CST); Moti. for Recusal at 2.  The defendant is the granddaughter of Mary Rockman Stone.  LPER at 3, 01:34:27 CST.  The presiding judge is the granddaughter of Melvin Rockman. Mary Rockman Stone and Melvin Rockman were brother and sister.  The defendant and the presiding judge are second cousins or relatives in the sixth degree of kindred (Hicųžąk and Kųnįka respectively).  Although, the Supreme Court indicated in dicta that a fourth degree of relative would limit the Court’s ability to hear future cases that involve relatives who are not parties, the Court could surmise that it would hear a case involving a sixth degree of relative who is a party.  However, the presiding judge did disclose that she attended the same undergraduate institution as the defendant; however, she did not make the acquaintance of the defendant during that time.  The presiding judge made the acquaintance of the defendant in 2005, during a National Native American Law Students Association event; any interaction at that point was brief, cursory and did not continue.  

Additionally, the defendant requested a recusal based upon association through a social networking website, Facebook.  Id., at 3, 01:34:27 CST; Mot. for Recusal at 2.  The presiding judge maintained a personal Facebook account, which was deactivated in June 2010, prior to any litigation in this case.  The presiding judge and the defendant did not have any substantive conversations, in the form of online chats, wall posts, or messages during the preceding timeframe.  

Finally, the defendant requested a recusal based upon the fact that the presiding judge was a recipient of the Josephine P. WhiteEagle Fellowship.  The presiding judge disclosed that she was a recipient and once affiliated with the Josephine P. WhiteEagle Selection Committee.  LPER at 4, 1:39:48 CST.  A presiding judge is directed to make discretionary disclosures to avoid the appearance of impropriety.  Ho-Chunk Nation Rules of Judicial Ethics, § 4-2(C).  Nonetheless, the presiding judge did not maintain any knowledge of the defendant’s agreements with the plaintiffs.  The plaintiffs objected to the recusal based upon the fact that the presiding judge was a recipient of the Josephine P. WhiteEagle Fellowship, as many individuals in leadership positions were fellows.    
The presiding judge disagrees with any intimation that she could not impartially fulfill her constitutional duties in the instant case.  Furthermore, she believes that she can decide the case neutrally and impartially.  Therefore, the Court denies the Motion for Recusal.  
The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order. Otherwise, "[t]he time for taking an appeal shall begin from the date the judgment is filed with the [Trial Court] Clerk [of Court]." HCN R. Civ. P. 57. Since this decision represents a nonfinal judgment, "[a]n appeal from [this] interlocutory order maybe [sic] sought by filing a petition for permission to appeal with the Supreme Court Clerk within ten (10) calendar days after the entry of such order with proof of service on all other parties to an action." Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.

IT IS SO ORDERED this 1st day of February 2011, by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Associate Trial Court Judge 









� The Court received a facsimile on August 16, 2010, from Janney & Janney Attorney Service, Inc., which indicated that they personally served the Summons and Complaint on August 11, 2010, via substituted service to a “Basil Doe” at 32203 Big Oak Lane, Castaic, CA 91384.  


� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or


(800) 434-4070 or visiting the judicial website at www.ho-chunknation.com.
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