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&IN THE 
HO-CHUNK NATION TRIAL COURT
													

	[bookmark: Parties]Ho-Chunk Nation & Home Ownership Program, 500 East Veterans St, Bldg. 23.
P.O. Box 170, Tomah WI 54660,
             Plaintiffs,
v.

Georgette Garvin, 1265 Shakopee Ave. E.
Shakopee, MN 55379.
             Defendant.
	
	[bookmark: CaseNumber]




Case No.:  CV 15-31



													
Order
(Granting Relief)
													

INTRODUCTION 

The Court must determine whether to grant the plaintiffs’ Complaint for damages arising under a foreclosure action where the Ho-Chunk Nation made a mortgage loan to the defendant, Georgette Garvin, in the original principle amount of $99,900.00. The Court finds that Ms. Georgette Garvin is indebted to the Ho-Chunk Nation Home Ownership Program (hereinafter HOP) and the Ho-Chunk Nation, in the amount of approximately $101,249.69 for an outstanding mortgage and associated damages. In addition, the plaintiff requested attorney’s fees.  The Court determines to impound the per capita distribution of the defendant until such time as the property is resold. The analysis of the Court follows below.

PROCEDURAL HISTORY

The plaintiffs, Ho-Chunk Nation and HOP, by and through Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Nicole Homer, initiated the current action by filing a Complaint with the Court on November 5, 2015.  Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint and attachments on November 18, 2015, and effected service upon the defendant, Georgette Garvin, through personal service as permitted by the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 5(C)(1). 
The Summons informed the defendant of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the defendants that a default judgment could result from a failure to file within the prescribed time period.  The Court did not receive a response from the defendant prior to the expiration of the time period.  The Court convened a Scheduling Conference on December 10, 2015 at 1:00 p.m. CST.  Parties received proper notice of the Scheduling Conference as a Notice of Hearing was sent to the parties on or around November 23, 2015.  The plaintiffs, by and through their attorney, DOJ Attorney Nicole Homer, appeared at the hearing.  The defendant, Georgette Garvin, failed to appear and did not provide the Court with notice explaining her non-attendance. The Court proceeded in the parties’ absence according to Rule 44(C) of the Ho-Chunk Nation Rules of Civil Procedure.  

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. V - Legislature

Sec. 2.		Powers of the Legislature.  The Legislature shall have the power:

(a)	To make laws, including codes, ordinances, resolutions, and statutes;

(i)	To negotiate and enter into treaties, compacts, contracts, and agreements with other governments, organizations, or individuals;

Art. VI - Executive

Sec. 1.		Composition of the Executive.

(b)	The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health, Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of the Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Sec. 2.		Powers of the President.  The President shall have the power:

(a)	To execute and administer the laws of the Ho-Chunk Nation;

(k)	To represent the Ho-Chunk Nation on all matters that concern its interests and welfare;

(l)	To execute, administer, and enforce the laws of the Ho-Chunk Nation necessary to exercise all powers delegated by the General Council and the Legislature, including but not limited to the foregoing list of powers.

Art. VII - Judiciary

Sec. 5.		Jurisdiction of the Judiciary.

(a)	The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

HOUSING FOR THE GENERAL WELFARE OF VETERANS, ELDERS, AND NON-ELDERS ACT, 8 HCC § 5

Subsec. 14.	Delinquency

	e.	Foreclosure. If after thirty (30) days of the Department of Justice sending the Final Notice and the default has not been cured, the Department of Justice shall commence with foreclosure proceedings.

	f.	Reacquisition on Foreclosure. If deed or title to any home is acquired by DOH as a result of foreclosure proceedings, the home shall be sold according to the Nation’s foreclosure policy. 

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 18. 	Types of Motions.

Motions are requests directed to the Court and must be in writing except for those made in Court. Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record. Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party. The Motions referenced within these Rules shall not be considered exhaustive of the Motions available to litigants.

Rule 19.	Filing and Responding to Motions.

(A)  Motion.   Motions may be filed by a party with any pleading or at any time after their first pleading has been filed. A copy of all written Motions shall be delivered or mailed to other parties at least five (5) calendar days before the time specified for a hearing on the Motion. A Response to a written Motion must be filed at least one day before the hearing. If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed. The party filing the Motion must file any Reply within three (3) calendar days.

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment.  A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.
(B) Motion for Reconsideration.  Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly.  The motion may be made with a motion for a new trial.  If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the entry of judgment, the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C) Erratum Order or Reissuance of Judgment.  Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(D) Grounds for Relief.  The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons:  (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a) or (b); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged, or is without effect due to a judgment earlier in time.

FINDINGS OF FACT

1.	The parties received proper notice of the December 10, 2015 Scheduling Conference. 
2.	The plaintiff, Ho-Chunk Nation (hereinafter HCN or Nation), is a federally recognized Indian tribe with principal offices located on trust lands at the HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  The plaintiff, HOP, is a division within the HCN Department of Housing, an HCN executive department.  See CONSTITUTION OF THE HO-CHUNK NATION (hereinafter CONSTITUTION), ART. VI, § 1(b); see also DEP'T OF HOUS. ESTABLISHMENT & ORG. ACT OF 2001, 1 HCC § 7.5c.
3.	The defendant, Georgette Garvin, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A000943, and resides at 1265 Shakopee Avenue E., Shakopee, MN 55379, that is legally described as:
	The East 75 feet of the South 142 feet of Lot 2, Nehl’s Addition to Shakopee. Compl. at 2. 
4.	 The HOP is the owner of the mortgage on Ms. Garvin’s residential property dated October 31, 1996, which was filed with Scott County Recorder’s Office on November 7, 1996 as Document No. A382998. Exhibit #1.
5.	The Ho-Chunk Nation made a mortgage loan to the defendant in the original principal amount of $99,900.00 as evidenced by a promissory note signed by the defendant and dated October 31, 1996. Exhibit #2. 
6.	Carlstad Construction, Inc. provided certain necessary labor, skills, and materials for the improvement of the defendant’s property after suffering major damage from a fire. Compl. at 3. The defendant failed to make full payment, and a Mechanic’s Lien Complaint was filed in Minnesota.  The Ho-Chunk Nation, by and through Attorney Nicole Homer, filed a Response and Motion to Appear Pro Hac Vice in the Minnesota action in order to protect the Nation’s interest as the primary lien holder. Id., at 4; Exhibit #9. 
7.	 On March 26, 2015, a Stipulation was entered stating that if Carlstad was the highest bidder at the Sheriff’s Salem Carlstad would place the property on the open market in an attempt to sell at closer to the fair market value. Id., at 5. The property had not been sold at the time of the hearing. Scheduling Conference (LPER, Dec. 10, 2015, 01:12:49 p.m. CST). 
8.	On August 13, 2015, a Sheriff’s Sale was held where Carlstad placed the highest bid of $65,000.00. Compl. at 4. 
9.	The plaintiffs calculate that the total payoff amount due from the defendant as of September 22, 2015, is $100,777.69. Id. 
10.	The plaintiffs made the following requests for relief in its Complaint:
[bookmark: _GoBack]a.	For an Order requiring a claim for the total amount of the $50.00 filing fee in the Ho-Chunk Nation Trial Court; $100,777.69 for the total mortgage debt; for the total amount of the $422.00 filing fees in Scott County and attorney’s fees against defendant, Georgette Garvin’s future per capita share disbursements, or the maximum amount allowed in accordance with the HO-CHUNK NATION’S CLAIM’S AGAINST PER CAPITA ORDINANCE, 2 HCC § 8.5a(1). 
b.	For an Order requiring the full amount of per capita distributions be garnished and that those garnished monies be placed in an impound account until the sale of the home is made and payments can be reconciled to ensure no overpayment.
1.	Or in the alternative, that the payments begin upon the sale of the property, pursuant to the Ho-Chunk Nation Home Ownership Program and the Ho-Chunk Nation v. Zachary D. Thundercloud, Judgment (Granting Relief in Part – Denying in Part), CV 10-17 (HCN Tr. Ct., Mar. 8, 2011) at 12-13. 
c.	For an Order requiring the Ho-Chunk Nation Treasury Department not to provide to the defendant, Georgette Garvin, any loans against her per capita in excess of the judgment.
d.	Any further relief as may be deemed appropriate by this honorable Court justified by the circumstances that is just and equitable. 
e.	Plaintiff reserves the right to move for dismissal and to seek an entry of judgment of its behalf from the Court, as well as any other relief that may be appropriate or necessary from the Court. 
Id. at 6-7 (numerical designations modified). 
11.	The plaintiffs moved for a default judgment against the defendant based upon the lack of a response and nonappearance at the Scheduling Conference, despite proper notice. LPER, 01:03:00 p.m. CST. 

DECISION

The CONSTITUTION OF THE HO-CHUNK NATION (hereinafter CONSTITUTION) establishes the scope of the Court’s subject matter jurisdiction, limiting judicial review to “cases and controversies . . . arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation.”  CONST., ART. VII, § 5(a); see also Ho-Chunk Nation v. Harry Steindorf et al., CV 99-82 (HCN Tr. Ct., Feb. 11, 2000), aff’d, SU 00-04 (HCN S. Ct., Sept. 29, 2000).  Therefore, when the Court confronts a contractual dispute, it must be capable of identifying a fount of law from which the cause of action flows.  In this regard, the Court has previously indicated that the Ho-Chunk Nation Legislature may create law in conjunction with and as a consequence of its constitutional authority to enter into a contract or agreement.  Ho-Chunk Nation v. B & K Builders, Inc. et al., CV 00-91 (HCN Tr. Ct., June 20, 2001) at 10-11; see also CONST., ART. V, § 2(a), (i).  The Legislature may also delegate this power to the Executive Department, which clearly possesses the authority to administer the law in such contexts.  CONST., ART. VI, § 2(a), (k-l).  
The Court must only validate the delegations in order to examine the law embodied within the terms of the contractual agreement.  The defendant has not alleged a defect in the delegation of signature authority.  The Court consequently focuses its examination upon the contractual language as set forth, in part, in the above Findings of Fact.  The Court exercises subject matter jurisdiction over the dispute by virtue of the valid contract.
The Court possesses authority pursuant to HCN R. Civ. P. 54 to award a default judgment for damages articulated in a plaintiffs' request for relief when the defendant fails to answer a properly served complaint.[footnoteRef:1]  Rule 54, however, mandates that the Court “not award relief different in kind from, or exceed the amount stated in the request for relief.”  HCN R. Civ. P. 54.  Therefore, the Court may entertain the portion of the request for relief pled with particularity in the Complaint.[footnoteRef:2]  To that end, the defendant failed to submit a timely answer and to appear at the Scheduling Conference.  The plaintiffs request relief in the amount of $101,249.69 for an outstanding mortgage and filing fees. Compl. at 6. The Complaint additionally request’s attorney’s fees, but does not specify an amount certain.  The plaintiff is entitled to a default judgment on these damage amounts pled in the Complaint. The Court grants the requested costs and fees, but declines to award attorney’s fees, as they were not pled with particularity. The Court finds the debt owed to be a debt to the Nation. See CLAIMS AGAINST PER CAPITA ORDINANCE, § 8.5(a)(1).   [1:  The failure to respond constitutes a tacit agreement with the allegations in the pleading.]  [2:  The Court retains discretion to grant default judgments by virtue of the permissive wording of the relevant rule.  See Citizens Cmty. Fed. v. Neperud, CV 04-18 (HCN Tr. Ct., Apr. 26, 2004); Scholze Ace Home Ctr., Inc. v. Perry, CV 00-92 (HCN Tr. Ct., Oct. 26, 2000) (declining to enter default judgments due to unresolved jurisdictional issues).] 

In Wisconsin foreclosure proceedings, the foreclosed property must be sold before the Court will address any deficiencies outstanding on the mortgage. WIS. STAT. § 846.04(1). In the instant case, there has been a Sheriff’s Sale, but sale of the property on the open-market has not yet occurred. The Court cannot properly calculate the debt owed to the plaintiffs until the property is resold and the resale amount is deducted from Ms. Garvin’s outstanding debt.  However, due to the amount of the potential debt to the Nation incurred by the defendant, the Court agrees that proceeding with impounding the defendant’s per capita distribution until the sale of the home is the best course of action. 
THEREFORE, the Court directs the Ho-Chunk Nation Department of Treasury to impound the per capita distribution of Georgette Garvin until further notice of this Court. These monies will be impounded until the sale of the home. Upon the sale, the plaintiffs shall immediately notify the Court of the sale and the status of the debt owed. 
ADDITIONALLY, the Ho-Chunk Nation Loan Division shall not permit the defendant to apply for any future loans against his per capita distribution in excess of this judgment.  The Court establishes this prohibition to insure the timely receipt of the above-stated amount by the plaintiffs.  Once the defendant fully satisfies the judgment, this prohibition shall become null and void.    

  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within thirty (30) calendar days after the day such judgment or order was rendered, file with the  [Supreme Court] Clerk of Court, a Notice of Appeal from such judgment or order, together with a filing fee of thirty-five dollars ($35 U.S.).”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 1st day of March 2016, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.


						
Honorable JoAnn Jones
Associate Trial Court Judge 
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