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 IN THE
HO-CHUNK NATION TRIAL COURT
													
	
Quentin Allen, Table Games Manager,
HCG-Black River Falls 
         Petitioner,

v.

Sonia Roberts, and Ho-Chunk Nation Grievance Review Board
         Respondent.
	
	[bookmark: CaseNumber]



Case No.:  CV 16-03


	     							                                                  	

ORDER
(Denying Motion to Supplement, Granting Motion to Re-Caption Case, and
Granting Motion to Intervene)
													

INTRODUCTION
The Court must determine whether to grant the motions filed by the petitioner and the respondents. The Court grants petitioner’s Motion to Re-caption, petitioner’s Petition to Stay Proceedings in CV 16-02, and respondent’s Motion to Intervene. The Court denies petitioner’s Petition to Supplement the Record as it fails the two-prong test enumerated in Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(D)(1)(a-b). 

PROCEDURAL HISTORY
 On January 14, 2016, the petitioner, Quentin Allen, filed a Petition for Administrative Review accompanied by a Petition to Supplement the Record and a Motion to Consolidate Cases/Petition to Stay Proceedings. The petitioner, Quentin Allen, by and through Attorney Heidi Drobnick, filed a Notice and Motion to Re-Caption Case on February 5, 2016. An Evidentiary Hearing was convened on February 11, 2016 at 2:00 p.m. CST, to address the outstanding petition concerning supplementation of the evidentiary record, the motion regarding re-captioning the case, and the motion regarding consolidating cases/staying proceedings. The Ho-Chunk Nation Grievance Review Board (hereinafter “GRB”) filed a Motion to Intervene in open court on February 11, 2016. 
APPLICABLE LAW[footnoteRef:1] [1:  Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/government/legislature.aspx.] 

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5
Ch. I - General Provisions

Subsec. 3.	Declaration of Policy.

	a.	This Employment Relations Act is the official employment law of the Ho-Chunk Nation.  It supersedes the Nation’s Personnel Policies and Procedures Manual and all policies, rules, and regulations enacted by Legislative resolutions pertaining to the employment law of the Nation.

Subsec. 5. 	Employment Clause. 
 
 	a. 	Equal Employment Opportunity. With the exception of Ho-Chunk Preference in Employment as set forth in paragraph (b), below, it will be a violation of this Act to discriminate based on an individual’s sex, race, religion, national origin, pregnancy, age, marital status, sexual orientation, or disability. 

Subsec. 33.	Grievances.

a. 	Employees may seek administrative and judicial review only for alleged discrimination and harassment. 
 
 	b. 	Initial Probationary or Limited Term Employees may not grieve on any matters, save those listed in paragraph a, above. 
 
 	c. 	Performance Evaluations may not be grieved, and may not be reviewed under the administrative review process or judicially. 
 
 	d. 	Candidates for employment may file a complaint with the Department of Personnel regarding the interview and selection process and may elect to file a complaint directly with the Grievance Review Board.

Subsec. 34.	Administrative Review Process.

	a.	Policy.

	(1)	The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).

(2) 	Employees are entitled to grieve suspensions or terminations to the Board. The Board will be selected from a set pool of employees and supervisors with grievance training, who will review a case and determine whether to uphold the discipline. 
 
(3) 	Following a Board decision, the employee shall have the right to file an appeal with the Ho-Chunk Nation Trial Court (Court). 
 
(4) 	Employees electing to appeal to the Board and to the Court may do so freely and without fear of reprisal. This policy and procedure shall be the exclusive remedy for employment review of a disciplinary action. 
 
 	b. 	Grievance Review Board. There shall be a Grievance Review Board to hear grievances for both non-supervisory and supervisory employees. The Grievance Review Board purpose is to hear employment related law suits as authorized in the ERA, known as grievances, in order to efficiently resolve such actions. 
 
(1) 	For non-supervisory employee grievances, the Board will consist of five (5) members; two will be non-supervisory employees, two will be supervisory employees, and one designated legal representative of the Department of Personnel will hear the case. 
 
(2) 	For supervisory employee grievances, reviews, the Board will consist of three (3) members; one designated legal representative of the Department of Personnel and two supervisory employees at the same supervisory level or above as the grieving employee.
	
c. 	Notification of Disciplinary Action. At the time an employee is notified of disciplinary action, the employee shall be advised of his or her right to a hearing before the Grievance Review Board. 

	d.	Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.

f. 	Hearing Procedure. 
 
(1) 	Review of Record. The Board will convene to review the records submitted to the Board prior to appearance by the grievant and supervisor to present their cases. Staff of the Department of Personnel shall also appear and be available to advise all participants with regard to policy and procedure. 
 
(2) 	Supervisor's Presentation. The supervisor or his or her representative shall present to the Board the reasons why management believes that the disciplinary action should be upheld. The supervisor or representative may call witnesses at this time. This presentation shall not exceed two hours without the Board's permission. 
 
(3) 	Employee's Presentation. When the supervisor's presentation has concluded, the employee shall present to the Board the reasons why he or she believes that the disciplinary action should not be upheld. The employee may call witnesses at this time. This presentation shall not exceed two hours without the Board's permission. 
 
 		(4) 	Questions. 
 
(a) 	Both parties shall have the right to ask questions of any witnesses. 
 
(b) 	The Board members may ask questions of either party and may call for any additional information as they deem necessary in reaching a decision. If it requires information that is not readily available, the Board may accept into the record such additional information or choose to suspend the meeting and reconvene when the information is available. 
 
(5) 	Final Comments. After both parties have made their presentations, and if the Board has no additional questions, then both parties shall have the opportunity make brief and concise final comments not to exceed fifteen minutes without the Board's permission. 

	g.	Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:

	(4)	The Board may instruct the parties that it has heard sufficient information to make a recommendation, or that the information being offered is not relevant.  Aside from relevancy issues, formal rules of evidence do not apply.  The Board has the authority to extend/waive time limitations if it believes that the information offered is relevant and probative of the issues presented as defined below.

	(5)	The Board shall be responsible to make all relevancy determinations throughout the meeting.  In making these determinations, the Board shall consider whether the proposed evidence (either witness testimony or documentary evidence) relates to the disciplinary action and whether it will affect the Board’s recommendation.  Only witnesses who have had direct involvement in the incident leading to the disciplinary action will be allowed to participate and all questions asked should directly relate to said disciplinary action.

h. 	Scope of Authority and Limited Waiver of Sovereign Immunity. The decision of the Board shall direct a remedy or remedies consistent with the findings of the Board, enforceable by the Executive Director of Personnel, subject to the following considerations and limitations: 
 
(1)	Employees bear the burden of proof to show by a preponderance of the evidence that they have been subject to improper disciplinary action, harassment, or discrimination. 
 
(2) 	The sovereign immunity of the Nation is limited only to the extent articulated within this section in terms of permitting monetary or equitable relief to employees who have proven discrimination, harassment, or improper disciplinary action. 
 
(3)	The Board may order monetary damages for actual lost wages established in the facts of the case in an amount not to exceed $10,000.00, subject to applicable taxation. 
 
(4) 	Where the Board finds that an employee has violated the ERA, it will uphold the disciplinary action without modification unless it is shown by preponderance of the evidence that the employer has failed to adhere to principles of progressive discipline or has issued a disciplinary action without reasonable connection or severity in relation to the violation found to have occurred. 
 
(5) 	Equitable relief may be entered by the Board to be enforced by the Executive Director of Personnel as follows: 
 
a. 	The employee may be reassigned or reinstated to the same or comparable position. 
 
b. 	Any reference to improper or overturned disciplinary action may be removed from the employee’s personnel file, or notice that such disciplinary action was overturned will be clearly noted on the record of such action such that it cannot be used in progressive discipline or be otherwise held against the employee for future references. 
 
c. 	Award of bridged service credit. 
 
d. 	Restoration of seniority and rate of annual and/or sick leave accumulation in accordance with existing language for such employees. 
 
(6) 	The Board shall not issue any remedy that is inconsistent with the laws of the Ho-Chunk Nation, and no remedy is available to the Board other than what is articulated and expressly provided for in this section.

Subsec. 35.	Judicial Review.

	a.	Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.

b. 	There is no judicial review of employee evaluations or disciplinary actions that do not immediately result in suspension or termination. 

	c.	Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.

d. 	Relief. 
 
(1) This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation. 
 
(2) The Trial Court may grant equitable relief mandating that the Ho-Chunk Nation prospectively follow its own law, and as necessary to directly remedy past violations of the Nation's laws. Other equitable remedies shall only include: 
 
(a) an order of the Court to the Executive Director of the Department of Personnel to reassign or reinstate the employee; 
 
 	(b) the removal of negative references from the employee's personnel file; 
 
 			(c) the award of bridged service credit; and 
 
 			(d) the restoration of the employee's seniority. 
 
(3) Notwithstanding the remedial powers noted above, the Court shall not grant any remedies that are inconsistent with the laws of the Ho-Chunk Nation. Nothing in this limited waiver or within this Act shall be construed to grant a party any legal remedies other than those included in this section. 

	e.	Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.		Notice of Service of Process. 

 (C) Methods of Service of Process. 

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.	Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.

Rule 63.	Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.
	1.	The following laws provide for filing within thirty (30) days:

		a.	EMPLOYMENT RELATIONS ACT OF 2004

(D)  The commission or board, designated at the respondent, must transmit the administrative record to the Court within fifteen (15) days after filing the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision, unless the petitioner avails him or herself of the following exception: 

1. The petitioner may request an opportunity to supplement the evidentiary record within an Employee Grievance Review Board appeal, provided that the petitioner demonstrates that the Board: 

a. excluded relevant evidence as defined by the Federal Rules of Evidence, Rule 401; or 
 
b. failed to consider evidence that could not reasonably have been discovered prior to the Employee Grievance Review Board hearing.

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:

	1.	The EMPLOYMENT RELATIONS ACT OF 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.
Ho-Chunk Nation Rules of Appellate Procedure

Rule 8. 	Appeal by Permission 

An appeal from an interlocutory order may be sought by filing a Petition for Permission to Appeal with the Clerk of Court within ten (10) calendar days after the entry of such order with proof of service on all other parties to the action. The petition shall contain a statement of the facts necessary to an understanding of the controlling question of law determined by the order of the Trial Court; a statement of the question itself; and a statement of the reasons why substantial basis exists for a difference of opinion on the question and why an immediate appeal may materially advance the termination of the litigation. The petition shall include or have annexed a copy of the order relating thereto. Within ten (10) calendar days after service of the petition an adverse party may file an Answer in opposition. 


FINDINGS OF FACT
1. 	All parties received proper notice of the February 11, 2016 Evidentiary Hearing as a Notice of Hearing was sent on or around January 19, 2016.
2.	The petitioner, Quentin Allen, is employed by the Ho-Chunk Nation at Ho-Chunk Gaming – Black River Falls as the Table Games Manager. 
3.	Petitioner was the supervisor of the respondent, Sonia Roberts, prior to Respondent’s termination on April 29, 2015. 
4.	A GRB hearing regarding Respondent’s termination was held on December 8, 2015 at 1:00 p.m. CST. The GRB decided to dismiss Respondent’s harassment and discrimination claims but overturned Respondent’s termination. 
5.	On January 14, 2016, Attorney Heidi Drobnick, on behalf of petitioner, filed a Petition for Administrative Review to appeal the GRB’s decision. Within the Petition, the petitioners asked to consolidate or stay proceedings in CV 16-02, and to supplement the evidentiary record pursuant to HCN R. Civ. P., Rule 63(D)(1)(a-b). The Supplement requested that the Court supplement the record with a page from the Standard Operating Procedures (“SOP”) and pages from the Black Jack Standard Operating Procedures (“BJ SOP”). Supplement at 14. 
6.	On February 5, 2016, Attorney Drobnick filed a Notice and Motion to Re-Caption the Case. A mistake in the Notice and Motion to Re-Caption the Case stated that Attorney Drobnick filed the motion on behalf of the respondent but the Court noted that this was meant to state the motion was on behalf of the petitioner. Evidentiary Hr’g (LPER, Feb. 11, 2016, 02:14:21 p.m. CST).
7.	Attorney William F. Gardner, on behalf of the Grievance Review Board, motioned to intervene on February 11, 2016. The Honorable Judge JoAnn Jones granted the motion from the bench. Id., 02:13:10 p.m. CST.

DECISION
The Court shall consider the Motion to Re-Caption Case and grant the undisputed motion. Attorney Heidi Drobnick, on behalf of petitioner, asserted that, “Greg Garvin was not a party at the GRB level”, thus his name and title should be stricken from the caption. Notice and Motion to Re-Caption Case (Feb. 5, 2016) at 1. No party objected to the motion within the required ten-day timeframe.  See the Ho-Chunk Rules of Civil Procedure, Rule 19(B). Therefore, the Court grants this motion pursuant to the Ho-Chunk Rules of Civil Procedure, § 27(B).
On January 14, 2016, the petitioner, by and through Attorney Heidi Drobnick, filed a Petition for Administrative Review, Quentin Allen, Tables Games Manager, HCG-Black River Falls v. Sonia Roberts, CV 16-03.  Within the Petition, the petitioner requested that Case No.: CV 16-02 be consolidated with the instant case or that the proceedings in that case be stayed until an outcome in the current case is reached. Id., at 14. The Court’s decision in Case No.: CV 16-03 will significantly impact how the Court will be able to proceed in Case No.: CV 16-02.  Attorney William F. Gardner, by and for the respondent, did not object to staying the proceedings in CV 16-02.  LPER, 02:49:31 p.m. CST.  This request was previously decided when the Court issued an Order (Granting Motion for Expedited Consideration and Staying Proceedings) in CV 16-02 on February 23, 2016.  Therefore, the motion to stay proceedings was previously granted.
	The Court considered the Motion to Intervene and decided to grant the motion. On February 11, 2016, the Grievance Review Board, by and through Attorney William F. Gardner, filed the Motion to Intervene in open court.  See Ho-Chunk Nation Rules of Civil Procedure, Rule 24.  The Ho-Chunk Nation Rules of Civil Procedure permit a party with an interest in an action “to intervene and be treated in all respects as a named party to the action.” HCN R. Civ. P. 24. The rule mandates, “To the greatest extent possible, all persons with an interest will be joined in an action if relief cannot be accorded among the current parties without that person, or the absent person’s ability to protect their interests is impeded unless they are a party.” Id. The Court finds that the Grievance Review Board has an interest in the foregoing matters.  In addition, neither party expressed opposition to the motion. LPER, 02:12:45 p.m. CST.  The Court, therefore, grants the request to intervene. The Ho-Chunk Nation Grievance Review Board shall be added as a Respondent to these proceedings and the case shall be re-captioned to reflect this intervention.
The Court denies the Motion to Supplement the Record (hereinafter Motion to Supplement) as it fails the two-prong test governing supplementation of administrative records. The Court evaluates supplements to the administrative record in administrative review cases under EMPLOYMENT RELATIONS ACT, § 5.35e, and Ho-Chunk Nation Rules of Civil Procedure, Rule 63(D)(1)(a-b).  Petitioners may introduce new evidence by demonstrating that the GRB either excluded relevant evidence or failed to consider evidence that could not reasonably have been discovered prior to the GRB hearing. HCN R. Civ. P., R. 63(D)(1)(a-b). The petitioner in this case did not effectively demonstrate that the GRB excluded relevant evidence or failed to consider evidence that could not reasonably have been discovered prior to the GRB hearing. Petitioner could have included this evidence in the initial GRB hearing. In addition, Petitioner asserted that the two-prong test does not support the Motion to Supplement, and alleges that the evidence should be admitted based solely on a precedent from a prior case, Veronica Espinoza v. Nina Garvin, CV 14-03. LPER, 02:20:56 p.m. CST. This argument is defective as the Court in Veronica Espinoza v. Nina Garvin denied the motion to supplement evidence because it failed the two-prong test. Veronica Espinoza v. Nina Garvin, CV 14-03 Order (Denying Mot. to Supplement) (HCN Tr. Ct., May 7, 2014) at 1. In addition, the requested supplemental evidence is already referenced in the Administrative Record. LPER, 02:17:51 p.m. CST. Accordingly, the petitioner has not made a sufficient argument to introduce new evidence.  Therefore, the Court denies the petitioner’s Motion to Supplement.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.  As this is not a final judgment, if either party is dissatisfied with the decision of this Court, they may file an interlocutory appeal (Petition for Permission to Appeal) with the Ho-Chunk Nation Supreme Court within ten (10) calendar days from the date this Court renders this Order (Denying Motion to Supplement the Record).  The Petition for Permission to Appeal must show service was made upon the opposing party prior to its acceptance for filing by the Clerk of Court.  The Petition for Permission to Appeal must contain a statement of the facts necessary to an understanding of the controlling question of law determined by the order of the Trial Court; a statement of the question itself; and a statement of the reasons why substantial basis exists for a difference of opinion on the question and why an immediate appeal may materially advance the termination of the litigation.  In addition, the Petition for Permission to Appeal must contain, or have annexed to it, a copy of the Trial Court order from which appeal is sought.  All appellate pleadings to the Ho-Chunk Nation Supreme Court must be in accordance with the Ho-Chunk Nation Rules of Appellate Procedure.
[image: Judiciary Side Label]IT IS SO ORDERED this 1st day of April, 2016, by the Ho-Chunk Nation Trial Court located in Black River Falls, Wisconsin within the sovereign lands of the Ho-Chunk Nation.


						
Honorable JoAnn Jones
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