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IN THE 

HO-CHUNK NATION TRIAL COURT

	General Council Agency,
            Plaintiff,

v.

Pine Giroux, 

            Defendant. 
	
	Case No.:  CV 15-02



ORDER

(Denying Motion for Summary Judgment)

INTRODUCTION
The Court must determine whether to grant summary judgment in favor of the defendant, the moving party. Movant did not sufficiently establish that there are no genuine issues of material fact.  Therefore, the Court hereby denies the Motion for Summary Judgment. 
PROCEDURAL HISTORY

The plaintiff, General Council Agency (hereinafter “GCA”), by and through Attorney John Swimmer, initiated an action by filing a Complaint with the Court on January 23, 2015. The Court dismissed the original case. Order (Dismissal), CV 15-02 (HCN Tr. Ct., Jun. 30, 2015). GCA appealed the dismissal as to Pine Giroux and not as to the other defendant in the original case, Melodie Cleveland. 
  The Ho-Chunk Nation Supreme Court reversed and remanded the case to the Trial Court. Order (Decision), SU 15-10 (HCN S. Ct., Dec. 22, 2015). The Trial Court subsequently held a Pre-Trial Conference on February 22, 2016.
 The Pre-Trial Conference addressed several motions made by the parties, all of which the Court denied. Order (Scheduling Trial and Denying Motions), CV 15-02 (HCN Tr. Ct., Feb 24, 2016) at 1. 

Attorney W. Noah Lentz, on behalf of Pine Giroux, filed a Motion to Continue Trial on March 1, 2016.  The Court granted this motion on March 7, 2016. Order (Granting Motion to Continue Trial), CV 15-02 (HCN Tr. Ct., Mar. 7, 2016).
 Attorney John Swimmer, on behalf of GCA, filed a Motion Objecting to Continuance on March 11, 2016. The Court convened a Motion Hearing on March 29, 2016 at 11:29 a.m. CST, to address the motions. The following persons appeared at the hearing: Attorney John Swimmer, on behalf of GCA; Attorney Noah Lentz, on behalf of Pine Giroux; Pine Giroux, the defendant; and Wendy Running Horse, GCA deputy advocate. During the Motion Hearing, the Court scheduled a Continued Motion Hearing to hear defendant’s Motion for Summary Judgment. The Continued Motion Hearing convened on April 14, 2016, at 10:30 a.m. CST. The following persons appeared at the hearing: Attorney John Swimmer, on behalf of GCA; Attorney Noah Lentz, on behalf of Pine Giroux; and Pine Giroux, the defendant. 
APPLICABLE LAW

Constitution of the Ho-Chunk Nation
ARTICLE III – ORGANIZATION OF THE GOVERNMENT

Sec. 1. Sovereignty. The Ho-Chunk Nation possesses inherent sovereign powers by virtue of self-government and democracy.

Sec. 4. Supremacy Clause. This Constitution shall be the supreme law over all territory and persons within the jurisdiction of the Ho-Chunk Nation.

ARTICLE IV - GENERAL COUNCIL

Sec. 1. Powers of the General Council.

The People of the Ho-Chunk Nation hereby grant all inherent sovereign powers to the General Council. All eligible voters of the Ho-Chunk Nation are entitled to participate in General Council.

Sec. 2. Delegation of Authority.

The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V. The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI. The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.

Sec. 3. Powers Retained by the General Council.

(a) The General Council retains the power to set policy for the Nation. This policy shall be resolutions proposed and approved at Annual Meetings and Special Meetings, by a majority vote of the qualified voters of the Ho-Chunk Nation General Council.  This policy shall be made into laws, including codes, ordinances, resolutions and statutes by the Legislative Branch of the Ho-Chunk Nation within forty-five (45) days after a majority vote of the qualified voters of the Ho-Chunk Nation General Council at Annual Meetings and Special Meetings.  The Executive Branch shall enforce this policy within sixty (60) days of the majority vote of the qualified voters of the Ho-Chunk Nation General Council.  In the event that this policy is not enacted by the Legislative Branch or enforced by the Executive Branch within fifteen (15) days of the aforementioned deadlines, the Ho-Chunk Nation General Council shall file suit in the Ho-Chunk Nation Tribal Court against elected officials of the Ho-Chunk Nation branch of government.  The Supreme Court of the Ho-Chunk Nation shall have original jurisdiction within fifteen (15) days of filing date of suit. 

(b) The General Council retains the power to review and reverse actions of the Legislature except those enumerated in Section 4 of this Article. The General Council shall return such reversals to the Legislature for reconsideration consistent with the action of the General Council. The General Council retains the power to review and reverse decisions of the Judiciary which interpret actions of the Legislature. The General Council does not retain the power to review and reverse decisions of the Judiciary which interpret this Constitution.

(c) The General Council retains the power to propose amendments in accordance with Article XIII, including those which reverse decisions of the Judiciary interpreting this Constitution.

(d) The General Council retains the power to establish its own procedures in accordance with this Constitution.

(e) The General Council retains the power to call a Special Election.

(f) Actions by the General Council shall be binding.

(g) General Council Branch delegates authority to General Council Agency to select, hire manage and supervise General Council Branch personnel to accomplish the tasks mandated by General Council. 

Sec. 4. Excepted Powers.

The General Council does not retain the power to review actions relating to the hiring or firing of personnel.

ARTICLE VII - JUDICIARY

Sec. 5.  
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

ART. XII - SOVEREIGN IMMUNITY

Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and official and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.
Sec. 2.

Suit Against Officials and Employees.  Officials and employees of the Ho-Chunk Nation who act beyond the scope of their duties or authority shall be subject to suit in equity only for declaratory and non-monetary injunctive relief in Tribal Court by persons subject to its jurisdiction for purposes of enforcing rights and duties established by this constitution or other applicable laws.  
HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 5.

Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except those made at trial.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to the litigants.

Rule 19.
Filing and Responding to Motions.

 (B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.
Rule 55. Summary Judgment

Any time after the date an Answer is due or filed, a party may file a Motion for Summary Judgment on any or all of the issues presented in the action. The Court will render summary judgment in favor of the moving party if there is no genuine issue as to material fact and the moving party is entitled to judgment as a matter of law.

Rule 56. Dismissal of Actions.

(A) Voluntary Dismissal. A plaintiff may file a Notice of Dismissal any time prior to the filing of an Answer. The Complaint will be dismissed without prejudice.

(B) Involuntary Dismissal. After an Answer has been filed, a party must file a Motion to Dismiss. A Motion to Dismiss will be granted at the discretion of the Court. A Motion to Dismiss may be granted for a lack of jurisdiction; if there has been no Order or other action in a case for six (6) months; if a party substantially fails to comply with these rules; if a party substantially fails to comply with an order of the Court; if a party fails to establish the right to relief following presentation of all evidence up to and including trial; or, if the plaintiff so requests.

(C) Sua Sponte Dismissal. The Court, on its own motion, may move to dismiss an action if there has been no filing or other activity on the record for six (6) months, if a party substantially fails to comply with these rules, or if a party substantially fails to comply with an order of the Court. The Court shall give written Notice to all parties that the action will be dismissed after thirty (30) calendar days unless good cause is shown in writing prior to the end of the thirty day period. No further Notice is necessary for the Court to enter a dismissal.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
FINDINGS OF FACT
1.
The parties received proper notice of the March 29, 2016 Motion Hearing as a Notice of Hearing was sent on or around March 11, 2016.
2.
The parties received proper notice of the April 14, 2016, Continued Motion Hearing as a Notice of Hearing was sent on or around April 4, 2016. 
3.
The plaintiff, GCA, is a duly constituted entity of the Ho-Chunk Nation, a federally recognized Indian tribe.  See 79 Fed. Reg. 4748 (Jan. 29, 2014); see also HCN Const.  Art. IV, § 3(d).
  The GCA's purpose is to act as the agent of the Ho-Chunk Nation General Council to serve and exercise the right of all eligible Ho-Chunk voters when they set policy for the Nation, propose constitutional amendments, or establish internal procedures through resolutions passed at a duly called General Council meeting. GCA Mission Statement.
4.
Defendant Pine Giroux is an enrolled member of the Ho-Chunk Nation and was employed by the GCA. Compl. at 2. 
5.
 The defendant, Pine Giroux, took confidential files from the General Council Agency. Complaint at 1. 
6.
Ms. Giroux believed that she took the files with authorization from a legislative resolution. Motion for Summary Judgment, CV 15-02 (Mar. 21, 2016) at 3; Id., at Exhibit A.

7.
Defendant brought the files in question to the Attorney General of the Ho-Chunk Nation. Continued Motion Hr’g (LPER, Apr. 14, 2016, 10:46:23 a.m. CST).
8.
Plaintiff asserts that there are genuine issues of material fact and that the defendant is not entitled to judgment as a matter of law. Plaintiff’s Response to Motion for Summary Judgment at 1. 
DECISION
I. MOTION TO CONTINUE TRIAL

The Court finds that Attorney Noah Lentz, on behalf of the defendant, filed the Motion to Continue Trial in order for the newly appointed counsel to have more time to prepare for trial. LPER, Mar. 29, 2016, 11:41:08 a.m. CST; Motion to Continue Trial at 1. The Court deems this a justifiable reason to issue a continuance. See HCN R. Civ. P. 63(J).  Plaintiff’s allegations that the motion was merely a tactic to prolong the proceedings is not supported by fact or evidence. THEREFORE, the Court GRANTS the defendant’s Motion to Continue Trial pursuant to HCN R. Civ. P. 45. The Court grants plaintiff’s request that the continuance be for a short period of time. Id., 11:38:45 a.m. CST. Therefore, the Court shall convene the Trial on Monday, May 2, 2016 at 8:30 a.m. CST and it is expected to last for two (2) days.
II. MOTION FOR SUMMARY JUDGMENT


Attorney W. Noah Lentz filed the Motion for Summary Judgment on behalf of the defendant, Pine Giroux. Attorney John Swimmer filed a Motion Opposing Summary Judgment in response to the motion. The test the Court applies to summary judgment motions is whether “there is no genuine issue of material fact,” and whether the moving party is, “entitled to judgment as a matter of law.” HCN R. Civ. P. 55; See Ho-Chunk Nation v. Koenig, CV 10-37 (HCN Tr. Ct., Jun. 20, 2011) at 6. A moving party must demonstrate a factual and legal basis for which the Court should grant summary judgment. Ho-Chunk Nation Home Ownership Program v. Thundercloud, CV 10-17 (HCN. Tr. Ct., Aug. 24, 2010) at 6. The Motion for Summary Judgment failed to show that there is no genuine issue of material fact. In addition, the Court was not convinced by the moving party’s argument during the Continued Motion Hearing that there aren’t any disputed material facts. The Court finds that several material issues of fact exist in this case. 

The first disputed material issue of fact is whether Pine Giroux was an agent of the GCA. LPER, Apr. 14, 2016, 10:48:13 a.m. CST. As to materiality, the substantive law will identify which facts are material. Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment. Factual disputes that are irrelevant or unnecessary will not be counted." Aleksandra Cichowski v. Four Winds Insurance Agency, LLC, CV 01-90 (HCN Tr. Ct., Dec. 15, 2003) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). The status of the defendant as an agent is a material fact as the answer could change the outcome of the case. This leads to another disputed fact: whether the defendant is a whistleblower. The defendant concedes that she should be considered a whistleblower if it is decided she was not an agent. This too is a material fact as it could alter the outcome of the decision. Also, the parties disagree as to whether Ms. Giroux taking the documents was disclosure as described in the Employment Relations Act 6 HCC § 5 or whether it was theft. See Motion for Summary Judgment at 1; Plaintiff’s Response to Motion for Summary Judgment at 1. These disputed material facts are sufficient to fail the summary judgment test. 

The summary judgment analysis may stop at the first prong when there is a disputed material fact, as is the case here. The analysis need not continue to determine whether the moving party is entitled to judgment as a matter of law. Furthermore, even if only undisputed facts existed, summary judgment should not be granted if “reasonable conflicting inferences may be drawn from undisputed facts.” Tews v. NHI, 330 Wis. 2d 389 (Dec. 21, 2010) at 862.
 See also Coppins v. Allstate, 359 Wis. 2d 179 (Ct. App. 2014). The parties could make reasonable conflicting inferences from the facts in this case. 

THEREFORE, for the reasons stated above, the Court DENIES the defendant’s Motion for Summary Judgment.  

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.  As this is not a final judgment, if either party is dissatisfied with the decision of this Court, they may file an interlocutory appeal (Petition for Permission to Appeal) with the Ho-Chunk Nation Supreme Court within ten (10) calendar days from the date this Court renders this Order (Denying Motion to Supplement the Record).  The Petition for Permission to Appeal must show service was made upon the opposing party prior to its acceptance for filing by the Clerk of Court.  The Petition for Permission to Appeal must contain a statement of the facts necessary to an understanding of the controlling question of law determined by the order of the Trial Court; a statement of the question itself; and a statement of the reasons why substantial basis exists for a difference of opinion on the question and why an immediate appeal may materially advance the termination of the litigation.  In addition, the Petition for Permission to Appeal must contain, or have annexed to it, a copy of the Trial Court order from which appeal is sought.  All appellate pleadings to the Ho-Chunk Nation Supreme Court must be in accordance with the Ho-Chunk Nation Rules of Appellate Procedure.

IT IS SO ORDERED this 28th day of April 2016, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Mary Jo Hunter
Associate Trial Court Judge
� EMBED Word.Picture.8  ���








� The original case was entitled General Agency Council v. Pine Giroux and Melodie Cleveland, but the appeal was brought only on the part of Pine Giroux, thus the Court re-captioned  the case, General Agency Council v. Pine Giroux. See Order (Scheduling Trial and Denying Motion), CV 15-02 (HCN Tr. Ct., Feb. 24, 2016) at 1. 


� Plaintiff filed a Notice and Motion to Recuse Judge on January 29, 2016 prior to the Pre-Trial Conference. The Court denied this motion on February 5, 2016. Order (Denying Motion), CV 15-02 (HCN Tr. Ct., Feb. 5, 2016).


� The Court acknowledges the prematurity of the Order (Granting Motion to Continue Trial) as the non-moving party had a ten-day window to object to the motion. See HCN R. Civ. P. 19(A); Motion Hr’g (LPER, Mar. 29, 2016, 11:31:09 a.m. CST).


� The General Council adopted General Council Resolution 09-17-05B at its 2005 Annual Meeting, thereby creating the General Council Agency.


� Ho-Chunk Nation case law is superior authority over law from any other jurisdiction. However, precedents from Wisconsin state law and federal law can be referenced as persuasive, not binding, authority. See General Council Agency v. Pine Giroux, SU 15-10 (HCN S. Ct., Dec. 22, 2015) at 1; Jacob LoneTree et al. v. Robert Funmaker, Jr. et al, SU 00-16 (HCN S. Ct., Mar. 16, 2001) at 4. 
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