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IN THE 

HO-CHUNK NATION TRIAL COURT

	Horst Josellis,

            Petitioners,

v.

Royce Babcock, GAP Program Chairman,
            Respondent. 
	
	Case No.:  CV 15-13



ORDER

(Affirming)

INTRODUCTION

The Court must determine whether to uphold the decision of the Grievance Review Board (hereinafter GRB).  The Court affirms the agency decision due to the presence of substantial evidence to support the decision, and it is not arbitrary or capricious.  The analysis of the Court follows below.
PROCEDURAL HISTORY

The Court recounts the procedural history of the instant case in significant detail in its previous judgment. Order (Denying Mot. to Supplement the Record), CV 15-13 (HCN Tr. Ct., Nov. 23, 2015).  The petitioner, Horst Josellis, filed a Petition for Administrative Review (hereinafter Petition) on May 21, 2015.  This matter is appealed from the decision of the GRB in the grievances entitled Horst Josellis v. Royce Babcock, GAP Program, GRB – 085.12.H/D (GRB, Apr. 24, 2015) (hereinafter GRB Decision). Consequently, the Court issued an Order (Denying Motion to Supplement) and a Scheduling Order. The petitioner subsequently filed an Initial Brief on December 23, 2015. Respondent filed Respondent’s Response Brief on January 22, 2016, to which petitioner responded by filing a Reply Brief on January 29, 2016. Respondent’s Response Brief contained a request for oral arguments, thus the Court scheduled oral arguments for March 30, 2016 at 1:00 p.m. CDT and sent out Notices of Hearing to the parties on our around February 22, 2016. The following persons appeared at the hearing: Attorney Heidi Drobnick, on behalf of respondent; Royce Babcock, respondent; and Horst Josellis, petitioner, appeared by telephone. 
APPLICABLE LAW

Constitution of the Ho-Chunk Nation
Art. V - Legislature
Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

 (b)
To establish Executive Departments, and to delegate legislative powers to the Executive branch to be administered by such Departments, in accordance with the law; any Department established by the Legislature shall be administered by the Executive; the Legislature reserves the power to review any action taken by virtue of such delegated power;

Art. VI - Executive

Sec. 1.

Composition of the Executive.

(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary

Sec. 7.

Powers of the Supreme Court.

 (b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 1

Subsec. 5.
Rules and Procedures.


c.
The Judiciary shall have exclusive authority and responsibility to employ personnel and to establish written rules and procedures governing the use and operation of the Courts.


d.
All matters shall be tried in accordance with the Ho-Chunk Rules of Procedures and the Ho-Chunk Rules of Evidence which shall be written and published by the Supreme Court and made available to the public.

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. 1 - General Provisions

Subsec. 4.
Responsibilities.


a.
Department of Personnel. The Department of Personnel Establishment and Organization Act (1 HCC § 10) delegates to the Executive Director of the Department of Personnel the functions and authority to implement, manage, enforce, and promulgate[,] i.e.[,] create, establish, publish, make known and carry out the policies within this Act.
Subsec. 31.
Employee Discipline.


a.
Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due Process to the employee prior to suspending or terminating any employee.  Types of discipline include:



(2)
Termination.

Subsec. 33.
Administrative Review Process.


a.
Policy.



(1)
The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).



(2)
Employees are entitled to grieve suspensions or terminations to the Board.  The Board will be selected from a set pool of employees and supervisors with grievance training, who will review a case and determine whether to uphold the discipline.



(3)
Following a Board decision, the employee shall have the right to file an appeal with the Ho-Chunk Nation Trial Court (Court).


c.
Notification of Disciplinary Action.  At the time an employee is notified of disciplinary action, the employee shall be advised of his or her right to a hearing before the Grievance Review Board.


d.
Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.

e.
Witnesses and Evidence.


(1)
Ten (10) days prior to the hearing, the employee and supervisor shall each provide the Department of Personnel with a list of all witnesses they intend to call at the hearing.  They shall also present copies of any documentary evidence that they would like to submit to the Board.
f.
Hearing Procedure.


(3)
Employee’s Presentation.  When the supervisor’s presentation has concluded, the employee shall present to the Board the reasons why he or she believes that the disciplinary action should by upheld.  The employee may call witnesses at this time.  This presentation shall not exceed two hours without the Board’s permission.


g.
Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:


(7)
At the conclusion of the presentation of testimony and evidence, the Board will privately deliberate and make a decision within five (5) calendar days.  No record of the Board's deliberation will be made.  The decision of the Board shall describe the facts of the case and determine whether the facts support a violation of the Employment Relations Act or applicable Unit Operating Rules.

Subsec. 35.
Judicial Review.


a.
Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.


c.
Judicial review of a grievance involving suspension, termination, discrimination or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.


e.
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:



a.
Employment Relations Act of 2004
(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after receipt of the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision . . . .

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief . . . .  The respondent shall have thirty (30) calendar days after filing of the brief in which to file a Response Brief.  After filing of respondent's Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.
(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.
FINDINGS OF FACT

The Court does not perform a de novo review of administrative agency decisions, and, consequently, generally refrains from making independent factual findings.  Employment Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.35e.  Unless otherwise clearly indicated, the below findings of fact constitute relevant findings of the administrative agency for purposes of this judgment as articulated within the administrative decision.  The Court shall only propose alternative findings of fact in the event that the agency's factual rendition is not supported by substantial evidence.  
1.
All parties received proper notice of the March 30, 2016 Hearing for Oral Argument. 

2.
The petitioner was previously employed by the Ho-Chunk Nation at Ho-Chunk Gaming – Wisconsin Dells as an Environmental Services Person within the Environmental Services Department (hereinafter ESD).  He resides at E385 Wolfe Road, Wonewoc, WI 53968. 
3.
The respondent, Royce Babcock, represented the Ho-Chunk Gaming – Wisconsin Dells Guest Appreciation Program (hereinafter GAP).
 

 4.
On August 13, 2012, the petitioner filed a Grievance Filing Form with the Department of Personnel.  The grievance did not allege discrimination or harassment by any individual occurred, stating only that his “job description, age, and other influence factors limit [him] from receiving GAP program benefits, as compared to other employees. . . . funding discriminatorily provided by the HCN.”  Grievance Filing Form, Aug. 13, 2012 at 1.  As a requested relief, he suggested several changes to the practice and administration of the GAP.  Id.

5.
The petitioner previously filed an appeal under the same facts in Case No. CV 12-70. However, the Court remanded to the Grievance Review Board for a hearing as a final determination was issued from the Department of Personnel without a hearing. See Order (Remanding to Grievance Review Board), CV 12-70 (HCN Tr. Ct., May 26, 2015).
6.
On August 9, 2012, there was an issue with the water sensor in bathrooms at the Wisconsin Dells casino. Respondent’s Response Brief at 3. Petitioner, Horst Josellis, was not at work that day nor was he scheduled to work that day. Id. Some employees of ESD that were working that day carried five (5) gallon buckets from one area of the casino to the bathrooms with the water pressure issue. Id. The Employee Appreciation Committee (hereinafter EAC) nominated some of these employees for a GAP award. Id. Petitioner was not among the employees nominated and therefore contested the committee’s decision.  Initial Brief  at 1.
7.
The petitioner filed an Amended Grievance Filing Form with the Department of Personnel on April 11, 2015. In this filing petitioner contested GRB rewarding the other employees for carrying five (5) gallon buckets of water and moving the buckets across the casino.  Administrative Record at Exhibit H. Petitioner believed that the GRB should only reward employees for going above and beyond their job, which he thinks the employees did not do in this case as being able to lift up to fifty (50) pounds was in their job description.
 Id., at 4. The Amended Grievance Filing stated, “The ESD and GAP Committee discriminated and harassed against Grievant, being part of the ESD… Grievant’s age, and position were the basis.” Id., at Exhibit H. 
8.
The GRB issued its GRB Decision dismissing petitioner’s, Horst Josellis, claims on April 24, 2015. 
9.
Petitioner alleges that; 1) the GRB did not meet the burden of proof, 2) the GRB did not afford petitioner due process when the chairman ended the hearing prior to a full presentation, 3) the GRB did not adhere to the tradition of woigixate during the hearing, and 4) petitioner was harassed and discriminated against. Initial Brief, at 3. 
DECISION
I. Standard of Review 
The ERA and the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) lay out the standard of review for cases involving appeals of administrative board decisions. 6 HCC §5.35(e); HCN R. Civ. P. 63(I)(1).  “The Court may only set aside or modify a Board decision if it was arbitrary and capricious.” Id. Similar to proceedings in federal courts under this standard the court must determine whether there is an “established… scheme of ‘reasoned decision making in the agency’s analysis.” Kyle Funmaker v. Dept. of Treasury, Kathryn Young, and Lori Meinking, Order (Decision), SU 11-04 (HCN S. Ct., Aug. 9, 2012) at 11 (quoting Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983)). The administrative record is the only evidentiary record this Court can use to evaluate whether the decision was arbitrary and capricious unless one of the parties successfully moves to supplement the record. HCN R. Civ. P. 63(D). “When the executive agency does not consider its decision based on substantial evidence, the Trial Court must find the decision to be arbitrary and capricious.” Kenneth Twin v. Ho-Chunk Nation Grievance Review Board, SU 10-04 (HCN S. Ct., Jul. 10, 2012) at 4. This gives way to a two-tiered analysis for reviewing a GRB decision; 1) whether the decision was arbitrary and capricious; and 2) whether the GRB’s decision was supported by substantial evidence.
 
Petitioner alleged that the GRB did not meet its burden “proving that the incident elevated the first shift of the ESD performance above and beyond the HCN Preference.” Initial Brief at 3. The Board found in its Decision that the GAP award was properly given to employees “for willingly going beyond their job duties either by carrying the five (5) gallon pail of water or covering for the employees who did so.” GRB Decision at 10. This Court is limited to an arbitrary and capricious standard of review and not a de novo review. Substantial evidence supports this GRB finding and the Court finds that it was not arbitrary and capricious.
II. Due Process
Petitioner alleged that he was not afforded due process by the GRB when the board motioned to close the hearing prior to petitioner presenting the “exhibit documents” that he filed. GRB Decision at 12; Initial Brief at 1. Petitioner stated that the early closing of the hearing prevented petitioner from “testifying about technical aspects of the Restrooms fixtures, for the issue of the water use and the 5% calculation that the HCC General Manager stated was the limitation of a maximum Reward expenses.” Id. The Court finds that petitioner was afforded due process during the GRB hearing.
Due process is essentially the concept of “fundamental fairness,” which originates within hocąk tradition and custom. HCN Const. Art. 10, § 1(a)(8). The ERA furthers the concept of due process by ensuring that employees have a channel for being heard. The ERA gives Ho-Chunk Nation employees an opportunity to submit grievances, request  hearings on the grievances, and have the case reviewed by the Grievance Review Board “in order to efficiently resolve such actions.” 6 HCC §5.33; Id., at §5.34(d); Id., at §5.34(b). The GRB is required to review the evidentiary record prior to any requested hearings, and hear the presentations of both petitioner and respondent. Id., at §5.34(f)(1) – (2). During the hearing, the parties have the right to ask questions of any witness. Id., at (4)(a). The Board may accept additional information presented during the hearing into the record or suspend the hearing if further information is needed. Id., (4)(b). The parties thereafter can make final comments that are no longer than 15 minutes unless the Board consents to a longer final comment period. Id., at (5). The GRB “may instruct the parties that it has heard sufficient information to make a recommendation,” thereby ending the hearing early even though the hearing procedure stated in the ERA allows for the parties to present their cases and final comments. Id., at §5.34(g)(4). 
In this case, the Board reviewed the exhibits and evidence the petitioner submitted prior to the commencement of the hearing as required by the ERA. 6 HCC §5.34(f). The petitioner presented his case at the GRB hearing against the GAP program for nearly two hours. Respondent’s Response Brief at 9; GRB Decision at 2 – 12. In addition, petitioner had the opportunity to question the respondent, Royce Babcock, during that time. GRB Decision at 1 - 13. The Board ended the hearing after two hours, concluding that the Board had enough information to make a decision. GRB Decision at 13. Petitioner testified as to his harassment and discrimination claims during the hearing which was the basis specified in the Grievance Form. The GRB Decision details extensively the conversation that occurred between the Board and petitioner. GRB Decision at 1 -14. Upon reviewing the Administrative Record and the GRB Decision, this Court finds that the GRB did have enough information to make a conclusion as to the petitioner’s claims. For these reasons, the Court finds that the hearing was conducted appropriately and the petitioner was afforded due process.

III. Woixigate
Petitioner stated that a continuance of the GRB hearing should have been granted per the woixigate principle laid out in Daniel Topping v. Ho-Chunk Nation Grievance Review Board. Reply Brief at 2; Daniel Topping v. Ho-Chunk Nation Grievance Review Board, SU 09-08 (HCN S. Ct., Jul. 1, 2010). This case differs significantly from Topping. First, Topping was about a termination whereas this case does not involve termination or disciplinary actions. Topping at 2.  Second, the appellant in Topping had bipolar disorder which the GRB failed to thoroughly consider when making its decision on whether to uphold the termination of the employee. Id. The petitioner here does not allege that he has a disorder or a disease that the GRB didn’t consider. Initial Brief at 2. Rather, he alleges that the GRB should have consulted “a plumber for determining facts necessary to understand the cases [sic] problems.” Id. He also sought to have woigixate support his argument that the GRB should have continued the case to another day because he “needed to take care of his land and cattle.” Id.
 The Court in Topping stated, “Woigixate requires that all people be treated with respect and compassion and that no one should be treated badly or demeaned because of their situation.” Topping at 7. The Court applied the principle of woigixate specifically to a claimant who had a disability. The petitioner in the present case is not claiming to have a disability, but suggests that he was “not able to complete his presentation” because of his need to take care of his farm. Initial Brief at 2. This Court will not address whether the GRB should have applied woigixate in this specific circumstance as the presentation ended early due to the Board’s power to end a hearing under the ERA and not due to the petitioner’s need to end the presentation early.
 Furthermore, petitioner’s suggestion that the GRB should have consulted a plumber before deciding the matter in accordance with woixigate  is unsubstantiated. The Court in Topping found that the GRB should have consulted a doctor or therapist familiar with bi-polar disorder before terminating the grievant’s employment. Topping  at 8. The GRB consulting a plumber would not have changed or furthered the outcome of the GRB hearing. The issue in the hearing was not whether there was a problem with the plumbing at the casino - the issue was whether the grievant had been harassed and discriminated against. A plumber would not have been qualified to provide insight into harassment and discrimination.  The Court therefore finds that petitioner’s claims regarding woixigate are unwarranted. 
IV. Harassment and Discrimination
Pursuant to the ERA, the Ho-Chunk Nation Trial Court is limited to reviewing grievances involving “suspension, termination, discrimination or harassment” after a grievant exhausts the administrative review process through the GRB. 6 HCC §5.35(c).  The petitioner in this case was not suspended or terminated, but rather alleges discrimination and harassment. Initial Brief at 4. Harassment under the ERA is defined as, “a form of employee misconduct that both demeans another person and undermines the integrity of the employment relationship by creating an unreasonably intimidating, hostile, and objectively offensive working environment.” Id., at §5.6(d). The petitioner, Horst Josellis, did not mention harassment as a cause of action in his Petition but did include harassment in his Initial Brief as a cause of action. Initial Brief at 1. However, petitioner did not provide any evidence of harassment in his pleadings nor in his oral argument. He did provide some backing as to why he believed he was discriminated against. 
The ERA prohibits discrimination “based on an individual’s sex, race, religion, national origin, pregnancy, age, marital status, sexual orientation, or disability.” Id., at §5.5(a). Petitioner stated in his Amended Grievance Filing that his discrimination claim circulated around “age and position” but no further evidence or proof of this discrimination was offered in the pleadings, the hearing, or in the oral argument. Administrative Record at Exhibit H. Petitioner claimed in his Petition that he was discriminated against for not being nominated for a GAP award when his co-workers were nominated. Pet. at 1. Petitioner in the Initial Brief stated that EAC discriminatorily rewarded some of the ESD employees for their work on August 9, 2012 but not him. Id., at 1. Petitioner determined that he was discriminated against as he did not do any less than other people who received the reward, to which the Chair noted that petitioner was not there that day to know what other people did. Administrative Record at 10. Petitioner also stated that he experienced harassment in connection with this event but did not specify how or from whom. Id., at 4. His co-workers, who were at work that day and received the GAP award, contributed to resolving the emergency situation. Petitioner was not at work nor was he scheduled to be at work. His discrimination claim is not based on his sex, race, religion, national origin, pregnancy, age, marital status, sexual orientation, or disability. This Court cannot find that the petitioner was discriminated against nor can the Court find any evidence of harassment. The GRB’s decision was not arbitrary or capricious when it found that the petitioner was not harassed or discriminated against. Therefore, the Court affirms the GRB’s Decision as to petitioner’s claim of harassment and discrimination. 
BASED UPON THE FOREGOING, the Court upholds the GRB Decision.
   The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 9th day of May, 2016, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable JoAnn Jones
Associate Trial Court Judge
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� Ralph Babcock was the Chairman of EIC GAP at the time of the incident, but Royce Babcock became the Chairman soon after - this is why Royce Babcock is named as respondent and not Ralph Babcock. Administrative Record at 3.


� The GRB contested petitioner’s allegation that the employees did not go above and beyond their job as the employees were performing tasks normally assigned to a Maintenance worker - and thus were acting above the scope of their job descriptions. GRB Decision  at 5.


� “The ERA directs that ‘[t]he Trial Court may only set aside or modify a Board decision if it was arbitrary and capricious.’ ERA, § 5.35e; but cf. GAMING ORDINANCE, § 1101(c)(v). Nonetheless, the Court shall continue to engage in the two-tiered analysis due to the inseparable components of the inquiry. Furthermore, some federal courts have denoted a convergence of the standards, making any analytical distinction unattainable.” Sarina Quarderer v. Ho-Chunk Casino, CV 10-33 (HCN Tr. Ct., May 17, 2011) at Footnote 8.


� Petitioner did not offer evidence that the presentation ended early due to his need to take care of his farm nor was the Court able to find any record of such a claim in the Administrative Record. The GRB Decision contained within the Administrative Record states that the hearing ended early upon motion by the chairman that the Board had heard enough information to make a decision. GRB Decision at 13.


� The Court attempted to address all of petitioner’s claims, however, petitioner’s Petition, Initial Brief, and Reply Brief did not clearly lay out the specific bases for review. The Court suggests that petitioners in the future ensure that the bases for review are ordered numerically in the Petition and all other filings. Petitioner did present numbered questions in the Reply Brief, however, these questions involved fact finding that the Court is not able to do in administrative board appeals such as this one. Reply Brief at 4. The standard of review for this Court in administrative appeals is whether the GRB’s decision was arbitrary and capricious, not a de novo review as the Reply Brief seems to suggest. Id.; 6 HCC §5.35(e); HCN R. Civ. P. 63(I)(1).
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