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IN THE

HO-CHUNK NATION TRIAL COURT

	In the Interest of B.M.D., DOB 11/22/1989,

      by Cornelius B. DeCora
              Petitioner,

 v.
Ho-Chunk Nation Office of Tribal Enrollment,

              Respondent.
	
	Case No.:  CV 10-74



ORDER

(Petition Partially Granted)

INTRODUCTION

The Court must determine whether the legal guardian can access monies on behalf of an adult incompetent member from the Incompetent’s Trust Fund (hereinafter ITF) to pay for automobile maintenance and repair, rent, utilities, tax and guardianship papers, electronic learning materials, entertainment and a living stipend.  The Court employs the standard enunciated in the Per Capita Distribution Ordinance (hereinafter Per Capita Ordinance), 2 HCC § 12.8c to assess the merit of the petitioner's request.  The Court grants a partial release of funds to satisfy the request.

PROCEDURAL HISTORY

The petitioner, Cornelius B. DeCora initiated the current action by filing the September 1, 2010 Petition for Release of Per Capita Distribution (hereinafter Petition). Consequently, the Court issued a Summons accompanied by the above-mentioned Petition on September 1, 2010, and served the documents upon the respondent’s representative, Ho-Chunk Nation Department of Justice (hereinafter DOJ),
 by personal service as permitted by HCN R. Civ. P. 5(C)(1).  The Summons informed the respondent of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the respondent that a default judgment could result from failure to file within the prescribed time period.  The respondent, by and through Department of Justice (hereinafter DOJ) Attorney Paul Rosheim, timely filed its Answer on September 15, 2010, requesting that the Court schedule a Fact-Finding Hearing to discuss the petitioner’s request and allow the petitioner sufficient time to gather documentation needed to verify his requests.  Answer at 9.  

Accordingly, the Court scheduled a Fact-Finding Hearing for October 19, 2010, at 9:00 a.m. CDT.  The petitioner failed to appear at the October 19, 2010 hearing.  However, on December 16, 2010, the petitioner filed a letter with the Court requesting a new Fact-Finding Hearing.  The Court scheduled the Fact-Finding Hearing for January 26, 2011, at 2:30 p.m. CDT.  The petitioner appeared personally at the Fact-Finding Hearing.  Attorney Paul Rosheim appeared personally on behalf of the respondent.  At the Fact-Finding Hearing the Court granted several of the petitioner’s requests pending the submission of the relevant documentation.  Fact-Finding Hr’g (LPER at 10, Jan. 26, 2011, 03:02:09 P.M. CDT).
On August 12, 2011, the Court scheduled a Hearing for September 13, 2011, as the petitioner had yet to file the relevant documentation for the requests that the Court had conditionally granted.  The petitioner appeared personally at the September 13, 2011 Hearing.  Attorney Paul Rosheim appeared personally on behalf of the respondent.  The petitioner filed several documents supporting his Petition on September 13, 2011.  The petitioner filed additional documents on September 23, 2011.
APPLICABLE LAW

Per Capita DISTRIBUTION Ordinance, 2 hcc § 12

Subsec. 8.
Minors and Other Legal Incompetents.

a.
The interests of minors and other legally incompetent Members, otherwise entitled to receive per capita payments, shall, in lieu of payments to such minor or incompetent Member, be disbursed to a Children's Trust Fund which shall establish a formal irrevocable legal structure for such CTFs approved by the Legislature as soon after passage of this Ordinance as shall be practical, with any amounts currently held by the Nation for passage for the benefit of minor or legally incompetent Members, and all additions thereto pending approval and establishment of such formal irrevocable structure, to be held in an account for the benefit of each such Member-beneficiary under the supervision of the Trial Court of the Nation.  Trust assets of such CTFs shall be invested in a reasonable and prudent manner, which protects the principal and seeks a reasonable return.

b.
Education Criterion


(1)
The trust assets of each such account maintained for a minor shall be disbursed to the Member-beneficiary thereof upon the earlier of (i) said Member-beneficiary meeting the dual criteria if [sic] (a) reaching the age of eighteen (18) and (b) producing evidence of personal acquisition of a high school diploma to the Department of Enrollment (HSED, GED or any similar substitute shall not be acceptable), or (ii) the Member reaches the age of twenty-five (25); provided that this provision shall not operate to compel disbursement of funds to Members legally determined to be incompetent.  In the event a Member, upon reaching the age of eighteen (18) does not produce proof of personal acquisition of a high school diploma, such Member's per capita funds shall be retained in the CTF account and any and all per capita distributions payable to said Member after reaching 18 will be added to such fund and not be paid to the Member and the CFT [sic] account and shall be held on the same terms and conditions applied during the Member-beneficiary's minority until the earliest to occur:  (1) the Member produces the required diploma; (2) the Member reaches the age of twenty-five (25); or (3) the Member is deceased.

c.
Funds in the CTF of a minor or legally incompetent Member may be available for the benefit of a beneficiary's health, education, and welfare when the needs of such person are not being met from other Tribal funds or other state or federal public entitlement programs, and upon a finding of special need by the Ho-Chunk Nation Trial Court.  In order to request such funds, the following provisions apply:


(1)
A written request must be submitted to the Trial Court by the beneficiary's parent or legal guardian detailing the purpose and needs for such funds.


(2)
The parent or legal guardian shall maintain records and account to the Trial Court in sufficient detail to demonstrate that the funds disbursed were expended as required by this Ordinance and any other applicable federal law.


(3)
Any other standards, procedures, and conditions that may be subsequently adopted by the Legislature consistent with any applicable federal law shall be met. 

Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 

2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.
3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court.
Rule 18.
Types of Motions. 

Motions are requests directed to the Court and must be in writing except for those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.

Rule 19.
Filing and Responding to Motions.

(B) Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file any Reply within three (3) calendar days. 
Rule 27. 
The Nation as a Party. 
(A) Actions involving Minor or Adult Incompetents.  When the Nation files an action concerning a minor or a legally incompetent adult, the Complaint will identify the following as parties: 1) matters with minors as parties shall be filed using only initials and date(s) of birth or matters with incompetents as parties may be filed using their actual names; 2) the parents or legal guardians by names and residence(s); and 3) any other person having physical custody of the child/children by name, relationship to the child/children and residence.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The adult incompetent, B.M.D., DOB 11/22/1989, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A007812, and resides at N7169 Redbird Circle, Black River Falls, WI 54615.

2.
The respondent, Ho-Chunk Nation Office of Tribal Enrollment, is a division within the Ho-Chunk Nation Department of Heritage Preservation located on trust lands at Ho-Chunk Nation Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  See Dep't of Heritage Pres. Establishment & Org. Act of 2001, § 6.5c (on file with Heritage Pres.).

3.
On October 15, 2002, the State of Wisconsin appointed Cornelius DeCora as guardian through its Determination and Order on Petition for Guardianship due to Incompetency.  In the Matter of [B. D.], DOB 11/22/1989, Case No. 08GN1 (Jackson Co. Cir. Ct., Mar. 4, 2008).  
4.
B.M.D. was determined an incompetent.  Id.
5.
B.M.D. resides with the petitioner and one (1) other person.  LPER at 10, 02:36:16 P.M. CDT.
6.
The petitioner has been unemployed since July 2008.  LPER at 4, 02:38:26 P.M. CDT.
7.
B.M.D. is currently unemployed.  LPER at 3, 02:36:55 P.M. CDT.

8.
B.M.D. cannot communicate well due to his handicap.  LPER at 5, 02:45:08 P.M. CDT.
9.
The petitioner requested a release of ITF monies for the following:



Pat Reardon




$1,014.72


27374 Hwy 21 East



(car repairs)



Tomah, WI 54660
Feirer Tire Sales



$573.71
Coffee Road




(tires)

Millston, WI 54615

Certified Auto




$69.74

531 N. Water




(balance and alignment)

Black River Falls, WI 54615

HHCDA 




$1,574.00

P.O. Box 730




(rent arrearages)

Tomah, WI 54660

HCN Utilities Division


$200.00

P.O. Box 170




(water arrearages)
Tomah, WI 54660

WE





$622.27

P.O. Box 2089




(gas arrearages)

Milwaukee, WI 53201-2089

Jackson Electric Cooperative


$596.37
P.O. Box 546




(electric)

Black River Falls, WI 54615

Wal-Mart




$525.51

616 Hwy 54 East



(Leapfrog learning materials)

Black River Falls, WI 54615

Patricia A. Finch-Junk


$150.00

N7333 State Hwy 12



(tax and guardianship papers)

Black River Falls, WI 54615

Cornelius DeCora



$600.00/quarter

N7169 Redbird Circle



(B.M.D.’s living stipend)

Black River Falls, WI 54615
Pawn Shop in Tomah



$200.00







(video games)

Burnstad’s Pick’n Save


$500.00

449 Cty. Rd. A



(groceries)

Black River Falls, WI 54615
10.
The petitioner has demonstrated the presence of special financial need.

11.
No tribal funding source or state or federal public entitlement programs exist to cover the outstanding balance.

12.
As of September 1, 2011, B.M.D., DOB 11/22/1989 had a balance of $32,725.44 in the ITF account.  
DECISION

The Court applies a four-part test when determining the circumstances under which it would grant a release of monies from the ITF account of a tribal member.  See In the Interest of Minor Child(ren): V.D.C., DOB 10/03/84, et al., by Debra Crowe v. HCN Office of Tribal Enrollment, CV 00-25 (HCN Tr. Ct., Apr. 6, 2001) at 7 (citing In the Interest of Minor Child: S.D.S., DOB 04/25/83, by Michelle R. DeCora v. HCN Office of Tribal Enrollment, CV 00-35 (HCN Tr. Ct., May 4, 2000) at 7).  The Court derived the four-part test from language appearing in the Per Capita Ordinance, § 12.8c. Crowe at 7.  First, the Court may only grant a release for the benefit of a beneficiary’s health, education, or welfare.  Second, any such benefit must represent a necessity, and not a want or desire.  Third, the guardian must demonstrate special financial need.  Finally, the plaintiff must provide evidence of exhaustion of tribal funds and public entitlement programs.  Id. at 8.  

The Court applies this four-part test less stringently to requests for ITF monies than to requests for CTF monies, explaining that “[a]s an adult incompetent, unlike minors under the same provisions, these adults are not afforded access to the same or similar resources.  If [the incompetent member] is not given the opportunity to have access to these funds, [they are] being denied property or a property interest that may be rightfully [theirs].”  See In the Interest of Adult Incompetent: M.B.J., DOB 12/01/65, by Dolli Big John v. HCN Office of Tribal Enrollment, CV 00-83 (HCN Tr. Ct., Sept. 26, 2000) at 6 (citing In the Interest of R.D.B. by Marian Blackdeer v. HCN Enrollment Dept., CV 96-27 (HCN Tr. Ct., June 15, 1998) at 5).  Further, the Court has expressed the standard enunciated in the Per Capita Ordinance “in mandatory rather than discretionary terms when concerning adult incompetents.”
   M.B.J. at 6; accord In the Interest of C.A.D. by Wanda Decorah, CV 98-38 (HCN Tr. Ct., Dec. 23, 1998) at 3.  In M.B.J., the Court concluded that “as long as the request bears a reasonable relationship to a legitimate quality of life concern, a welfare necessity most likely exists.”  Id.

The Court shall now address the request presented in the case at bar.  The Court finds that the car repairs, rent and utilities, educational materials and living stipend satisfy the established four-part test.  See Crowe at 8.  Based upon the above findings of fact and prior case law, the Court holds that each request represents a necessary health, education and/or welfare benefit.  See e.g., In the Interest of R.L.W., DOB 11/23/64, by Violet Vilbaum v. HCN Office of Tribal Enrollment, CV 00-44 (HCN Tr. Ct., Mar. 16, 2004) (acquiring personal residence); In the Interest of M.L.B., DOB 11/18/30, by Shari Marg v. HCN Office of Tribal Enrollment, CV 01-85 (HCN Tr. Ct., Oct. 4, 2002) (providing personal entertainment/travel expenses); In the Interest of C.A.D. by Frisk Decorah and Mary Houghton v. HCN Office of Tribal Enrollment, CV 98-38 (HCN Tr. Ct., Mar. 28, 2010) at 9 (providing personal entertainment and video games); M.L.B., CV 01-85 (HCN Tr. Ct., Mar. 1, 2002) (establishing personal allowance).  Specifically, the beneficiary needs reliable transportation to get to education classes and try to obtain employment at the “River Front for disabled people.”  LPER at 5, 02:45:46 P.M. CDT.  The Court previously granted vehicles, and their respective maintenance represents a necessity for the member.  See In the Interest of B.P.O, by Elethe Nichols v. HCN Office of Tribal Enrollment, CV 96-46 (HCN Tr. Ct., July 13, 2007).  Nonetheless, the Court is leery and cognizant that the affected vehicle is not in the ward’s name, and the vehicle does not rise to the standards of vehicles maintained or obtained for a ward’s benefit, which the Court has previously delineated.
  
In general, the Court should assist an adult incompetent member with maintaining a personal residence due to its clear connection with quality of life concerns.  See In the Interest of R.L.W., DOB 11/23/64, by Violet Vilbaum v. HCN Office of Tribal Enrollment, CV 00-44 (HCN Tr. Ct., Mar. 16, 2004).  Access to educational materials is essential to the beneficiary’s growth and ability to become more independent.  Although, the materials are in the form of electronic gaming, they nonetheless provide an educational, fun and entertainment component of the ward’s day-to-day activities.  Additionally, the petitioner demonstrated a special financial need and exhausted tribal funds and public entitlement programs.  The petitioner and the beneficiary are currently unemployed.  There are no known Tribal, State or Federal programs available to assist the beneficiary regarding the above mentioned requests.

The Court grants the request and directs Fifth Third Bank to deliver checks payable in the following amounts to:
1. Pat Reardon




$338.24
 
27374 Hwy 21 East





    

Tomah, WI 54660

Re:  Cornelius DeCora
2. Feirer Tire Sales



$191.24
P.O. 496





Millston, WI 54643
Re:  Cornelius DeCora

3. Certified Auto




$23.25
531 N. Water






Black River Falls, WI 54615

Estimate #33649

4. HHCDA 




$524.67
P.O. Box 730






Tomah, WI 54660

Account Number 0629-03

5. HCN Utilities Division


$66.67
  

P.O. Box 170




Tomah, WI 54660

Account #010661

6. WE





$207.42
P.O. Box 2089






Milwaukee, WI 53201-2089

Account Number 4228-812-177

7. Jackson Electric Cooperative


$596.37
P.O. Box 546






Black River Falls, WI 54615

Account #40879.005

8. Wal-Mart




$525.51

616 Hwy 54 East





Black River Falls, WI 54615

Re:  Cornelius DeCora

9. Patricia A. Finch-Junk


$150.00

N7333 State Hwy 12





Black River Falls, WI 54615

Invoice Number 1063

10. Cornelius DeCora 



$1,800.00 for B.D., DOB 11/22/89
N7169 Redbird Circle



(previously granted living stipend)



Black River Falls, WI 54615

11. Cornelius DeCora 



$600.00/qtr for B.D., DOB 11/22/89 
N7169 Redbird Circle



(prospectively beginning November 

Black River Falls, WI 54615


1, 2011)

 “When the family ‘derive[s] a direct, if not primary, benefit from the[ ] purchase’ of a household item, the Court will apply a rule of proportionality.”  In the Interest of M.W., DOB 07/09/95, by Melody Whiteagle-Fintak v. HCN Office of Tribal Enrollment, CV 01-154 (HCN Tr. Ct., Mar. 13, 2002) at 11.  Consequently, the Court will release one-third (⅓) of the total cost of the rent, as three adults are residing in the household.  The checks shall bear the above referenced account numbers or other identifying information.  The living stipend checks shall bear the following notation:  “for B.M.D., DOB 11/22/1989, Tribal ID #439A007812.”  The full quarterly disbursements shall correspond with the quarterly per capita cycle.

The Court hereby denies the petitioner’s request for a release from B.M.D.’s trust fund for video games.  The Court acknowledges that certain video games could be beneficial to B.M.D.’s education or welfare as a source of entertainment.  However, the Court will not release funds to a pawn shop that cannot provide proper accounting.  Indeed, the stock carried in a pawn shop varies on a day-to-day basis and specific items cannot simply be shipped from a supplier.  The petitioner is free to renew the request for funds to pay for video games along with an invoice from an electronics store that can provide proper accounting.  The Court also denies the petitioner’s request regarding Burnstad’s Pick’n Save.  Money for groceries for B.M.D. is included in the Court’s grant of a quarterly living stipend.  If the granted stipend proves insufficient, the petitioner is free to file a motion requesting an increase.
In regards to the granted requests, the Court directs Cornelius DeCora to "maintain records and account to the Trial Court in sufficient detail to demonstrate that the funds disbursed were expended as required by this Ordinance and any other applicable federal law."  Per Capita Ordinance, § 12.8c(2).  The petitioner shall submit a financial report along with relevant documentation (e.g., receipts and invoices) to the Court within three (3) months after receipt of the disbursement, confirming the specified use of the funds.  Failure to do so may subject the petitioner to the contempt powers of the Court pursuant to the Ho-Chunk Nation Contempt Ordinance and/or repayment of the amount advanced to the ITF of B.M.D., DOB 11/22/1989.  Furthermore, the petitioner must submit any excess funds to the Court in the form of a check.  The Court shall maintain an open case so as to enable successive motions within this continuing ITF matter.  Service of process shall be performed on the address stated in the Petition unless parties direct otherwise in writing.  See HCN R. Civ. P. 5(C)(3).  
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 17th day of October 2011, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.









Honorable Amanda L. Rockman
Interim Chief Trial Court Judge 
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� The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party either a unit of government or enterprise or an official or employee being sued in their official or individual capacity.  HCN R. Civ. P. 27(B).


� The petitioner provided a summary of all the requests.  Some of the amounts differed from the amounts listed on the supporting documentation.  Therefore, the Court utilized the amounts listed on the relevant documents.


� The relevant provision states that “[f]unds in the CTF of a minor or legally incompetent member may be available for the benefit of a beneficiary . . . ."  Per Capita Ordinance, § 12.8c (emphasis added).


� The Court previously granted this request from the bench, whereas the presiding judge would not granted the request, the Court feels obligated to honor a bench ruling.  Fact Finding Hr’g (LPER at 9, January 26, 2011, 2:58 CST.


� The Court granted the quarterly living stipend on January 26, 2011.  LPER at 6, 02:48:01 P.M. CDT.  Three per capita payments have been released since that time from which B.M.D. would have received $600.00 each.
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