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IN THE 

HO-CHUNK NATION TRIAL COURT

	Cheryl Brinegar FORMDROPDOWN 

             FORMDROPDOWN 
,

v.

Ho-Chunk Nation Department of 

Personnel
 FORMDROPDOWN 

             FORMDROPDOWN 
. 
	
	Case  FORMDROPDOWN 
.:  CV  FORMDROPDOWN 
-81



ORDER

(Remanding)

INTRODUCTION
The Court must determine whether to uphold the decision of the Grievance Review Board (hereinafter GRB).  The Court finds that the GRB’s decision was arbitrary and capricious for failing to consider several pieces of relevant evidence and important aspects of the issues presented.  Therefore, the Court accordingly remands the case back to the GRB.  The analysis of the Court follows below.

PROCEDURAL HISTORY


The procedural history of this case dates back several years.  On July 30, 2008, the GRB dismissed the petitioner’s grievance holding that “[v]oluntary resignations do not qualify for a hearing of the Grievance Review Board.”  Decision, GRB-060.08T (GRB, July 30, 2008) at 2.  The Ho-Chunk Nation Trial Court upheld the GRB’s decision on an administrative appeal.  Cheryl Brinegar v. Ho-Chunk Nation Grievance Review Board, CV 08-45 (HCN Tr. Ct., Sept. 4, 2009).  The Ho-Chunk Nation Supreme Court reversed the Trial Court’s decision and remanded the matter for the “GRB to hold another hearing to determine whether or not Cheryl Brinegar voluntarily resigned AFTER listening to the testimony of the supervisors involved in the incident as required by the [Employment Relations Act] (hereinafter ERA).”  Cheryl Brinegar v. Ho-Chunk Nation Grievance Review Board, SU 09-09 (HCN S. Ct., Apr. 12, 2010).


The GRB attempted to comply with the Supreme Court’s directive by rehearing the petitioner’s grievance with testimony from the supervisors involved in the incident.  Decision, GRB-060.08T (GRB, Aug. 16, 2010).  The GRB once again determined that the petitioner had voluntarily resigned and therefore dismissed the grievance.  Id. at 9.  The petitioner initiated the current action by filing her Petition for Administrative Review (hereinafter Petition) on September 14, 2010.  On the same date, the Court entered a stay of the proceedings pending an examination of the “propriety of naming the administrative body as respondent in a judicial appeal.”  Order (Imposing Stay), CV 10-81 (HCN Tr. Ct., Sept. 14, 2010).  On September 28, 2010, the respondent filed the Administrative Record.


On November 2, 2010, the Court entered an order re-captioning several administrative appeals and lifting the stay.  Order (Granting Mot.), CV 10-81 (HCN Tr. Ct., Nov. 2, 2010).  On November 19, 2010, the respondent filed an Audio Record of Hearing.  The Court scheduled a Scheduling Conference for November 30, 2010, at 11:00 p.m. CST which ultimately needed to be rescheduled for February 21, 2011, at 3:00 p.m. CST.  Following the Scheduling Conference the Court issued a Scheduling Order setting all relevant deadlines in the case.  Scheduling Order, CV 10-81 (HCN Tr. Ct., Feb. 22, 2011).  


On March 9, 2011, the petitioner filed a Motion requesting to supplement the record along with 36 pages of attachments.  The petitioner filed a timely Initial Brief on March 21, 2011.  Also on March 21, 2011, the respondent filed a Response to Petitioner’s Motion to Supplement the Record in which the respondent indicated it had no objection to the petitioner supplementing the record.  On April 14, 2011, the respondent filed Respondent’s Notice and Motion For Extension of Time to File Response Brief along with Respondent’s Notice & Motion for Expedited Consideration.  The Court granted the respondent’s motions on April 19, 2011.  Order (Granting Mot. For Expedited Consideration to Modify Scheduling Order), CV 10-81 (HCN Tr. Ct., Apr. 19, 2011).


The respondent filed Respondent’s Response Brief on April 29, 2011.  On May 6, 2011, the petitioner filed Petitioner’s Response to Brief.  On the same date the petitioner filed a Motion asking the Court to dismiss the Respondent’s Response Brief as untimely.  The respondent filed an Affidavit of Heidi A. Drobnick in Response to Petitioner’s Claim Filed May 6, 2011 that Respondent’s Response Brief was Filed Late explaining that the Court staff informed her that the brief was faxed on time, but the Ho-Chunk Nation Trial Court’s fax machine was not working properly that day.


The Court sent out Notice(s) of Hearing to the parties informing them that the Court scheduled a Status Hearing to take place on June 13, 2011, at 3:30 p.m. CDT.  Attorney Heidi Drobnick appeared at the Status Hearing on behalf of the respondent.  The petitioner failed to appear.  At the Status Hearing the respondent requested that oral arguments be scheduled.  Status Hr’g (LPER at 2, June 13, 2011, 03:33:10 PM CDT).  The Court scheduled an Oral Argument Hearing for July 21, 2011, at 10:00 a.m. CDT.  Order (Notice of Oral Argument), CV 10-81 (HCN Tr. Ct., July 8, 2011).


The Court convened an Oral Argument Hearing on July 21, 2011, at 10:00 a.m. CDT.  The petitioner appeared personally.  Attorney Heidi Drobnick appeared personally on behalf of the respondent.

  APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Trial Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Sec. 7.

Powers of the Supreme Court

(c)
Any decision of the Supreme Court shall be final.
EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. I - General Provisions

Subsec. 3.
Declaration of Policy.


a.
This Employment Relations Act is the official employment law of the Ho-Chunk Nation.  It supersedes the Nation’s Personnel Policies and Procedures Manual and all policies, rules, and regulations enacted by Legislative resolutions pertaining to the employment law of the Nation.

Ch. IV - Employee Benefits

Subsec. 27.
Unpaid Leave of Absence.  An employee with more than twelve (12) months of continuous services [sic] full time service may be eligible for an Unpaid Leave of Absence for a period not to exceed three (3) months.  All requests must be approved by the Department of Personnel.

a. 
An Unpaid Leave of Absence may be granted for the following reasons:

(1) Continued illness or personal reasons, which extend in time beyond available annual, sick, or FML. During an Unpaid Leave of Absence for medical reasons, health benefits will continue for up to ninety (90) days;

b. 
Upon expiration of the Unpaid Leave of Absence, the employee shall be reinstated in the position held at the time this leave was granted. An employee who fails to promptly report to work at the expiration of such leave will be considered to have voluntarily resigned.

Subsec. 31.
Employee Discipline.


a.
Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due Process to the employee prior to suspending or terminating any employee.  Types of discipline include:



(2)
Termination.

Subsec. 34.
Administrative Review Process.


a.
Policy.


(1)
The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).


d.
Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.


g.
Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:


(4)
The Board may instruct the parties that it has heard sufficient information to make a recommendation, or that the information being offered is not relevant.  Aside from relevancy issues, formal rules of evidence do not apply.  The Board has the authority to extend/waive time limitations if it believes that the information offered is relevant and probative of the issues presented as defined below.


(5)
The Board shall be responsible to make all relevancy determinations throughout the meeting.  In making these determinations, the Board shall consider whether the proposed evidence (either witness testimony or documentary evidence) relates to the disciplinary action and whether it will affect the Board’s recommendation.  Only witnesses who have had direct involvement in the incident leading to the disciplinary action will be allowed to participate and all questions asked should directly relate to said disciplinary action.

Subsec. 35.
Judicial Review.


a.
Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.


c.
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.


e.
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process. 
 (C) Methods of Service of Process. 

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:

a. Employment Relations Act of 2004

(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:


1.
The Employment Relations Act of 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

FINDINGS OF FACT

1.
The petitioner, Cheryl K. Brinegar, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A000223, and was formerly employed through the Table Games Department at Rainbow Casino, located on trust lands at 949 County G, Nekoosa, WI 54457.  

2.
The respondent, Ho-Chunk Nation Department of Personnel is an executive department with principal offices located on trust lands at Ho-Chunk Nation Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI. See CONSTITUTION OF THE HO-CHUNK NATION, ART. VI, § 1(b). 
3.
On August 10, 2010, the GRB conducted a hearing.  Decision, GRB-060.08T (GRB, Aug. 16, 2010) (hereinafter Decision) at 2.
4.
The petitioner personally appeared at the August 10, 2010, hearing and was represented by Attorney Shari Locante.  Id.  Mr. Adam Estes, Table Games Operations Manager also personally appeared.  Id.  Ms. Lydia Twinn personally appeared representing the management of HCG-Nekoosa.  Id. at 2.  Attorney Heidi Drobnick, attorney for the respondent, personally accompanied Ms. Twinn.  Id.  Mr. Rick McArthur appeared personally on behalf of the DOP.  Id.  
5.
On May 27, 2008, Ms. Jonette Pettibone, Interim Executive Manager, drafted a letter stating the following:

 “Effective immediately, no employee will be allowed to return to work with restrictions . . . In addition, all employees return [sic] to work will be required to have their physician fill out the Attending Physicians Return to Work Recommendations Record that is handed out along with the FML paperwork.  Without this, the employee will not be allowed to return to work.”  Id.
6.
Ms. Pettibone directed her May 27, 2008, letter to all department directors, supervisors, and administrative assistants.  Id.

7.
The petitioner’s second period of Unpaid Leave of Absence (hereinafter UPLOA) expired on May 30, 2008.  Id.
8.
On May 30, 2008, the petitioner wrote a letter to Ms. Twinn, Table Games Manager, stating the following:


“[T]he Doctor has recommended that I be off work for another four weeks to help build strength and to decrease the pain in my left knee.  To do this I will need to continue to work out on a daily basis, as I have been doing.  Therefore I am requesting a four weeks [sic] extension of leave without pay.”  Id. at 3
9.
On June 3, 2008, Ms. Twin drafted a letter to the Department of Personnel Manager Mr. Jim Lambert stating the following:

“Ms. Brinegar has submitted a third request for Unpaid Leave of Absence.  She [has] previously been afforded two extensions, which were granted.  However, Table Games Operations are unable to accommodate this third request; therefore this request is denied.”  Id.

10.
Also on June 3, 2008, Ms. Twinn provided Mr. Lambert with the following reasons for which the request for a third UPLOA was denied:

· Operational needs/requirement.
· Increased patron utilization/increase in leave submissions.
· Due to past executive manager, department suffered loss of three supervisory personnel, Ms. Brinegar’s absences exacerbates need of limited supervisory staff to accommodate operational needs.

“Ms. Brinegar has been afforded more extended leave than any other member in our department.  The department can no longer accommodate Ms. Brinegar’s absences and cannot approve a 3rd request for Unpaid Leave of Absence.”  Id. at 3.

11.
Mr. Lambert officially denied the petitioner’s third request for UPLOA on June 4, 2008.  Id.
12.
On June 4, 2008, Ms. Angela Marek, Family Medical Leave Representative, mailed a copy of the denial of the request for UPLOA to the petitioner.  Id. at 4.  The denial stated that the petitioner had to contact her supervisor within five (5) calendar days to discuss her return to work.  Id.; Respondent’s Ex. 15.  The denial also stated that if the petitioner did not return to work within the five (5) calendar days that the Ho-Chunk Nation would assume she resigned and the status change would be processed.  Id.
13. 
The petitioner received the denial on June 7, 2008.  Id.

14.
On June 7, 2008, the petitioner contacted Mr. Estes and informed him that she was going to get a Release to Work from her doctor.  Id.
15.
In an email to Ms. Twinn of the same date, Mr. Estes stated that the petitioner “asked if that meant she could have a doctor say she could return starting Wednesday 6/11/08 to which I replied yes.”  Id.

16.
Mr. Estes did not have a release from the petitioner’s doctor when accepting the petitioner’s request to return to work on Wednesday, June 11, 2008.  Id.
17.
The petitioner received an instruction to return to work on June 11, 2008, when she was scheduled and relied upon the discretion of Mr. Estes, who was uncertain of the terms of the petitioner’s return to work instructions.  Id.

18.
On June 10, 2008, Ms. Twinn requested that a voluntary resignation status be completed for the petitioner.  Id.

19.
The status change form stated that effective June 9, 2008, the petitioner voluntarily resigned in accordance with the five (5) day return to work notification sent on June 4, 2008.  Id.

20.
Remarks on the status change form indicate “Voluntary Resignation – Unable to return to work from UPLOA w/o restrictions.”  Id.
21.
On June 10, 2008, the petitioner produced a document completed by the Attending Physician of Wisconsin River Orthopedics, Ltd., indicating that she may return to work without limitations on June 11, 2008.  Id.

22.
On June 13, 2008, Dr. Todd J. Duellman wrote a letter indicating that he was unable to sign the return to work form on June 9, 2008, as he was not in the clinic nor seeing any patients.  Id.

DECISION


When reviewing a GRB decision made under the EMPLOYMENT RELATIONS ACT (hereinafter ERA), “the Trial Court may only set aside or modify such a decision if it was arbitrary and capricious.”  Gale S. White v. Jean Ann Day, SU 08-02 (HCN S. Ct., Aug. 4, 2008) at 4 (quoting HCN R. Civ. P. 63(I)(1)); ERA, 6 HCC §5.35.e.  In performing the articulated standard of review the Court typically performs a two-tiered analysis.  First, the Court determines whether the GRB’s decision is supported by substantial evidence.  Sarina Quarderer v. Ho-Chunk Casino et al., CV 10-33 (HCN Tr. Ct., May 17, 2011) at 15.  Second, the Court determines whether the decision escapes a designation of arbitrary and capricious.  Id.


These two standards are noticeably interrelated.  Indeed, any agency decision not based on substantial evidence would almost certainly be considered to be arbitrary and capricious as well.  However, as other jurisdictions have noted, a court “may properly conclude[ ] that, though an agency’s finding may be supported by substantial evidence, . . . it may nonetheless reflect an arbitrary and capricious action.”  Bowman Transp. v. Ark.-Best Freight Sys., 419 U.S. 281, 284 (1974).

In the August 16, 2010, Decision the GRB found that:

“[t]he original dismissal by the GRB was simply on the fact that the [petitioner] failed to report promptly at the expiration of the FML or UPLOA.  What the Board finds through the testimony offered today (2+ years later) is that this crucial fact never changes.  The [petitioner] failed to report to her place of employment as instructed by both the FML policies in the ERA and per the 5-day Return to Work notification sent on June 4, 2008.”  Decision at 8.

The GRB also referenced the following sections of the ERA:


“Upon expiration of the Unpaid Leave of Absence, the employee shall be reinstated in the position held at the time this leave was granted.  An employee who fails to promptly report to work at the expiration of such leave will be considered to have voluntarily resigned.”  Decision at 9 (citing ERA, 6 HCC §5.26.b(6), 27.b.).

Relying on the above referenced findings and language of the ERA, the GRB held that the petitioner voluntarily resigned and therefore dismissed “any claim that would suggest management abused their discretion or executed the action improperly.  Decision at 9.  The Court finds that evidence exists to support the GRB’s decision.  Indeed, the petitioner neither reported to work at the expiration of her second UPLOA, nor did the petitioner report to work precisely five (5) days after she received the denial of her third UPLOA request.  However, “the substantiality of the evidence must take into account whatever in the record fairly detracts from its weight.”  Universal Camera Corp. v. National Labor Relations Board, 340 U.S. 474, 488 (1951).  Not surprisingly, a reviewing court may also find that an agency’s decision is arbitrary and capricious if the agency fails to consider an important aspect of the problem.  Motor Vehicle Mfrs’. Ass’n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 44 (1983).  

The GRB failed to sufficiently analyze several pieces of evidence that support the petitioner’s arguments.  On June 4, 2008, the respondent denied the petitioner’s third UPLOA request.  Respondent’s Ex. 15.  The denial specifically states that “[i]f the Unpaid Leave of Absence is denied, you must contact your supervisor within the (5) five calendar days of the date of this letter to discuss your return to work status.  If you do not return to work within the (5) five Calendar days, the Ho-Chunk Nation will assume you have resigned and the status will be processed.”  Id.  However, on June 7, 2008, the petitioner contacted her supervisor Mr. Estes.  Decision at 4.  She told Mr. Estes that she could not see her doctor until Monday June 9, 2008.  Respondent’s Ex. 18.  She then asked Mr. Estes which days she had off, to which he replied Monday and Tuesday.  Id.  Mr. Estes stated that the petitioner asked him if “she could have a doctor say she could return starting Wednesday 6/11/08 to which [he] replied yes.”  Decision at 4.


In the Facts and Findings section of the GRB’s Decision, the GRB finds that Mr. Estes comments to the petitioner approving her return to work on June 11, 2008, seem “to contradict earlier statements made by [Mr.] Estes that in his role as a manager, he was not authorized to exercise discretion regarding the [petitioner’s] post FML scheduling.”  Decision at 4.  However, the GRB does not decide which statement holds greater weight and credibility or if one necessarily overrules the other.  The respondent cites Mr. Estes’ testimony from the GRB hearing in an attempt to argue that Mr. Estes’ statements to the petitioner should be given no weight.  Respondent’s Response Brief at 19.  Although the respondent brings up some good points, those points are not analyzed by the GRB in its decision.  

The GRB found that the petitioner “was in receipt of her instruction to return [to work] however relied upon the discretion of authority of an individual [her supervisor,] uncertain of the terms of her [ ] return to work instruction.”  Decision at 4.  The denial of the third UPLOA instructed the petitioner to contact her “supervisor.”  Respondent’s Ex. 15.  On June 7, 2008, the petitioner called Mr. Estes within the five (5) day timeframe.  Respondent’s Ex. 18.  Additionally, Mr. Estes informed his supervisor, Ms. Twinn, of the petitioner’s call on the same date.  Id.  The GRB does not provide an explanation as to how the instruction given in the denial of the third UPLOA request required the petitioner to contact a supervisor above her direct supervisor, Mr. Estes.

The GRB also found that Mr. Estes “did not have the proper documentation when accepting the [petitioner’s] request to return to work on Wednesday, June 11, 2008 with the proper release documentation.”  Id.  Indeed, on May 27, 2008, Interim Executive Manager Ms. Jonette Pettibone issued a letter stating that “all employees returning to work will be required to have their physician fill out the Attending Physician’s Return to Work Recommendations Record that is handed out with the FML paperwork.”  Respondent’s Ex. 24.  The petitioner also signed a Notice of Intention to Return From Leave on June 10, 2008.  Respondent’s Ex. 22.  This notice stated that the petitioner understood that she must “provide a written certification from [her] Health Care Provider before [she] [is] able to return to work” and that she “must notify [her] supervisor at least two days prior to returning to work.”  Id.  


The GRB did not analyze whether or not the petitioner’s June 7, 2008 call to Mr. Estes, her supervisor, could have sufficed as two days notice.  Nor does it appear that the GRB analyzed whether or not the petitioner could have produced a medical release before she began work on June 11, 2008.  The petitioner called her supervisor before June 9, 2008, as instructed by the June 4, 2008, denial of her third UPLOA.  The GRB’s should have fully analyzed the ramifications of that conversation.

The Court understands the respondent’s argument that under the plain language of the ERA, the petitioner’s voluntary resignation could have been processed on May 31, 2008.  6 HCC §5.27.b.  Respondent’s Response Brief at 21.  However, the Ho-Chunk Nation Supreme Court ordered the Trial Court to “direct the GRB to hold another hearing to determine whether or not [the petitioner] voluntarily resigned AFTER listening to the testimony of the supervisors involved in the incident as required by the ERA.”  Cheryl Brinegar v. Ho-Chunk Nation Grievance Review Board, CV 08-45 (HCN S. Ct., Apr. 12, 2010) at 5.  All decisions of the Supreme Court are final.  CONSTITUTION OF THE HO-CHUNK NATION, ART. VII §7(c).  The Supreme Court was fully aware of the statutory provisions of the ERA at the time of its decision.  If the Supreme Court believed that the petitioner’s failure to return to work on May 31, 2008, was dispositive, there would have been no need to order a hearing requiring the petitioner’s supervisors to testify.  This Court must give effect to a binding decision of the Supreme Court.  Therefore, this Court cannot find that the petitioner’s failure to return to work following the expiration of her second UPLOA trumps all subsequent actions.

 The Court is neither substituting its opinion for that of the GRB, nor is the Court holding that the GRB’s conclusion that the petitioner voluntarily resigned is without merit.  The Court only holds that the GRB’s Decision is arbitrary and capricious for failing to consider evidence and issues associated with Mr. Estes’ alleged grant of an extension to the petitioner allowing her to return to work on June 11, 2008, with a doctor’s release.  Therefore, the Court remands this case to the GRB to enter a decision in compliance with this order.
  

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 21st day of October,  FORMDROPDOWN 
, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
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� The Court does not perform a de novo review of administrative agency decisions, and, consequently, generally refrains from making independent factual findings.  ERA, § 5.35e.  Unless otherwise clearly indicated, the below findings of fact constitute relevant findings of the administrative agency for purposes of this judgment as articulated within the administrative decision.  The Court shall only propose alternative findings of fact in the event that the agency's factual rendition is not supported by substantial evidence.


� The administrative record appears well developed and both parties were given a full opportunity to present testimony and other evidence in support of their respective arguments. Therefore, the GRB shall use its discretion when determining whether or not it shall convene an additional hearing.
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