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IN THE 

HO-CHUNK NATION TRIAL COURT

	Stuart Blackdeer,
            Petitioner,

v.

B.A.B., DOB 02/10/94,
            Respondent. 
	
	Case No.:  CV 11-52



DECISION
INTRODUCTION

The Court must determine whether to uphold the findings and recommendations of the Ho-Chunk Nation Committee on Tribal Enrollment (hereinafter Tribal Enrollment Committee or Committee).  The Court declines to reach the merits of this case as the petitioner lacks standing to relinquish the minor child’s membership.
PROCEDURAL HISTORY

The petitioner, Stuart Blackdeer, initiated the current action by filing a Petition for Relinquishment (hereinafter Petition) with the Court on July 15, 2011.  See Tribal Enrollment and Membership Code, 2 HCC § 7.9(b).
  On July 21, 2011, the Court filed a Summons and Notice of Hearing which was served by certified mail on B.A.B., DOB 02/10/94.   See HCN R. Civ. P. 5(A)(2),   The Court convened a Status Hearing on Tuesday, October 4, 2011 at 10:00 a.m. CDT, and appearing at the Status Hearing was petitioner Stuart Blackdeer, and the respondent was not in attendance. 

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. II – Membership

Sec. 1.

Requirements 
The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation:
(a) All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 

(b) All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood. 

(c) DNA must prove parentage. “DNA” means deoxyribonucleic acid [Amendment II adopted on May 6, 2009 which became effective June 20, 2009 by operation of law.]

(d) Beginning the date this amendment is approved, the Ho-Chunk Nation shall no longer consider or accept for enrollment any person who has previously been enrolled as a member of another Tribe (including the Winnebago Tribe of Nebraska). [New section adopted by Amendment I on January 26, 2000 and approved by the Secretary on March 3, 2000.] 
Sec. 2.

Relinquishment of Membership and Re-enrollment. 

Enrollment in any other Indian Nation shall constitute voluntary relinquishment of membership. Adult members may relinquish their membership or the membership of their minor children. Relinquishment of membership shall be done in writing. Any adult member who has voluntarily requested to be removed from the Membership Roll shall not be eligible for re-enrollment. Any minor whose membership has been relinquished by a parent shall be eligible for re-enrollment upon reaching the age of eighteen (18).

Sec. 5.

Membership Code.

The Legislature shall have the power to enact laws not inconsistent with this Article to govern membership. Removal of any person who is not eligible for membership from the Membership Roll shall be done in accordance with the Membership Code, provided, that such removal is approved by at least two-thirds (2/3) vote of the General Council.  
Art. IV – General Council

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.
Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a) To make laws, including codes, ordinances, resolutions, and statutes;

Sec. 3.

Codes.  The Legislature shall adopt Codes governing Membership, Open Meetings, Elections, Ethics including conflicts of interest, nepotism, and the conduct of all elected and appointed officials and employees, and other Codes as deemed necessary.
Art. VII- Judiciary

Sec. 5.

Jurisdiction of the Judiciary


(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs, and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.
Sec. 6. 

Powers of the Trial Court.
(a) 
The Trial Court shall have the power to make findings of fact and conclusions of law. The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus. 

TRIBAL ENROLLMENT AND MEMBERSHIP CODE, 2 HCC § 7

3. 
Definitions.
For purposes of this Code, these words have the following definitions and will be identified throughout this document by capitalization:

r. 
"DNA" is the acronym for deoxyribonucleic acid, which is that nucleic acid that

carries the genetic information in the cell and is capable of self-replication and synthesis

of ribonucleic acid "RNA."

u. 
“Ho-Chunk Blood” means the quantum of Ho-Chunk Blood in a person’s lineage as it appears in Article II, Section 1 of the Constitution and includes Members of the Winnebago Tribe of Nebraska. If the Base Rolls provide no percentage of Ho-Chunk Blood, the Tribal Enrollment Officer will determine that the percentage of Ho-Chunk Blood is four-fourths (4/4), unless the Tribal Enrollment Officer determines by Clear and Convincing Evidence that the actual  percentage is less than four-fourths (4/4).

9.
Voluntary Relinquishment.

b.
Relinquishment of a Minor's Membership. Any parent or legal guardian wishing to Relinquish a Minor's Membership must petition the Trial Court. The Court will appoint a guardian ad litem for the minor for the purpose of representing the interests of that minor before the Court. Any minor whose Membership has been Relinquished by a parent will be eligible for re-enrollment upon reaching the age of eighteen (18).

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process.

(A) Definitions.

2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C) Methods of Service of Process


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

e.
Service by Mail. Service of process may be accomplished by sending the required papers to a party by registered mail with return receipt requested, except in the instances of Rule 5(C)(1)(a)(i) and 5(C)(1)(a)(ii) as stated above.
Rule 54. 
Default Judgment. 

(A) General. A Default Judgment may be entered against a party who fails to answer if the party was personally served in accordance with Rule 5(C)(1)(a)(i) or 5(C)(1)(a)(ii) or informed through other means of judicially authorized service such as publication or if a party fails to appear at a hearing, conference or trial for which he/she was given proper notice. A Default Judgment shall not award relief different in kind from, or exceed the amount stated in the request for relief. A Default Judgment may be set aside by the Court only upon a timely showing of good cause.
Rule 61.
Appeals.
Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

FINDINGS OF FACT

1.
The parties received proper notice of the October 4, 2011 Status Hearing, as notice was mailed on or around September 14, 2011 by Assistant Clerk of Court, Margaret Falcon.
2. 
The petitioner, Stuart Blackdeer, is a member of the Ho-Chunk Nation, Tribal ID # 439A000168, and resides at 215 South 5th St., Black River Falls, WI 54615.

3.
The respondent, B.A.B., DOB 02/10/94, is currently a member of the Ho-Chunk Nation, Tribal ID # 439A005387, and resides at 201 Main St., Woodman, WI 53827.
4.
The petitioner seeks to relinquish the membership of minor child, B.A.B., DOB 02/10/94.

5.
The petitioner concedes he is neither the father, nor the legal guardian of the minor child. Status Hearing (LPER at 3, October 4, 2011, 10:06:05 a.m. CDT).
DECISION

The Constitution of the Ho-Chunk Nation (hereinafter Constitution) vests legislative powers in the HCN Legislature (hereinafter Legislature) as delegated by the General Council.  Const., Art. IV, § 2.  The Legislature has the power to make laws, including codes, ordinances, resolutions, and statutes.  Id., Art. V, § 2(a), § 3.  In this instance, the Constitution contains a provision that the Legislature enact a membership code, and the Legislature subsequently enacted the Tribal Enrollment and Membership Code.  Id., Art. II, § 5.  The Constitution indicates that “[a]dult members may relinquish their membership or the membership of their minor children.”  Id., Art. II, § 2 (emphasis added).  
The Constitution delineates the Trial Court as having “the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.”  Id., Art.VII, § 6(a).  The Courts of the Ho-Chunk Nation have required that plaintiff or petitioner must have standing to bring suit.  Littlegeorge v. Lowe et al., SU 96-07 (HCN S. Ct., Dec. 23, 1996) (reversing Trial Court on appellee’s lack of standing); Coalition of Fair Gov't II v. Chloris A. Lowe et al., SU 96-02 (HCN S. Ct., July 1, 1996) (reserving judgment concerning whether association had requisite interest in case).
The Tribal Enrollment and Membership Code maintains the required procedures for relinquishing a minor child’s tribal membership.  2 HCC § 7.9(b).  The plain language of the statute states, “Any parent or legal guardian wishing to Relinquish a Minor’s Membership must petition the Trial Court.” Id. (emphasis added).  Thus, for the petitioner to have standing in this case, he must either be the father or legal guardian of the minor child.   The petitioner concedes within the Petition (summary of circumstances), “[s]he is not my child.”  Pet. at 2.  The petitioner repeatedly stated during the October 4, 2011 Status Hearing that he is not the minor child’s father, asserts that a formerly administered DNA test proves he is not the father, and does not identify himself as the legal guardian.  Accordingly, as petitioner is neither the father, nor the legal guardian of the minor child, he lacks standing to petition this Court to relinquish the membership of the minor child.  2 HCC § 7.9(b).
Finally, the Court notes that the respondent minor child did not appear for the Status Hearing on October 4, 2011.  This failure to appear could result in a Default Judgment.  HCN R. Civ. P. 54.  Nonetheless, as the Court does not reach the merits of this case due to lack of standing, the Court shall not enter a Default Judgment.  Based upon the foregoinG, the Petition is dismissed due to petitioner’s lack of standing under Tribal Enrollment and Membership Code, 2 HCC § 7.9(b).
IT IS SO ORDERED this 28th day of October 2011, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Interim Chief Trial Court Judge 
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� Tribal Enrollment and Membership Code, 2 HCC § 7.9(b) requires any parent or legal guardian wishing to relinquish a minor child’s membership to petition the Trial Court.
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