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IN THE 

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Nation,

              Plaintiff,

 v.
Money Centers of America, Inc. and MCA of Wisconsin, Inc.,

              Defendants.
	
	Case No.:  CV 10-54



ORDER
(Lifting Stay of Civil Proceedings)

INTRODUCTION

The Court must determine whether to lift the current stay of civil proceedings and allow the case to proceed to trial.  The Court considers six (6) general factors in determining whether a civil case should be stayed pending the resolution of criminal proceedings.  Based on the consideration of each relevant factor, the Court finds that lifting the stay of the civil proceedings is warranted.  The Court will analyze each factor in the Decision below.
PROCEDURAL HISTORY

The Court recounts the procedural history of this case within previous decisions.  See Order (Denying Mot. to Stay Civil Proceedings), CV 10-54 (HCN Tr. Ct., Mar. 14, 2011) at 1-2 and Order (Mot. to Dismiss for Lack of Jurisdiction: Granting in Part and Denying in Part), CV 10-54 (HCN Tr. Ct., Dec. 28, 2010) at 2-3.  For the purpose of this decision, the Court notes that on May 17, 2011, the Court approved a Stipulation and Order to Temporarily Stay Action.  The Court approved two separate extensions to the stay based on agreement between the parties.  See Order (Extending Temporary Stay of Proceedings), CV 10-54 (HCN Tr. Ct., June 23, 2011) and Order (Extending Temporary Stay of Proceedings), CV 10-54 (HCN Tr. Ct., July 27, 2011).
On September 7, 2011, the Court convened a Status Hearing to determine the state of the ongoing parallel criminal case.  Attorneys Christianna L. Finnern and Matthew R. McBride appeared via telephone on behalf of the plaintiff.  Attorney James L. Beausoleil, Jr., appeared via telephone on behalf of the defendants.  The plaintiff requested that the Court lift the stay of the civil proceedings to allow the parties to proceed with discovery, evidentiary hearings, dispositive motions and trial.  Status Hr’g (LPER at 2, Sept. 7, 2011, 10:01:04 CDT).  However, the defendants requested that the Court continue the stay at least until the trial of the ongoing parallel criminal proceedings concluded.  LPER at 4, 10:04:19 CDT.  Due to the conflicting requests, the Court asked the parties to submit briefs concerning whether the stay should be lifted.  LPER at 8, 10:15:07 CDT; Order (Requesting Briefs), CV 10-54 (HCN Tr. Ct., Sept. 8, 2011).
On September 16, 2011, the plaintiff filed a copy of the indictment issued in the relevant parallel criminal proceedings.  On September 22, 2011, the plaintiff timely filed Plaintiff’s Memorandum of Law in Support of Lifting Temporary Stay of Action.  On October 7, 2011, the defendants timely filed Defendants’ Memorandum of Law in Opposition to Lifting Stay of Civil Proceedings along with numerous attachments labeled as Exhibits.  On October 20, 2011, the plaintiff timely filed Plaintiff’s Reply Memorandum of Law in Support of Lifting Temporary Stay of Action.  
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Article VII – Judiciary

Sec. 4.  Powers of the Judiciary.  The judicial power of the Ho-Chunk Nation shall be vested in the Judiciary.  The Judiciary shall have the power to interpret and apply the Constitution and laws of the Ho-Chunk Nation.

Sec. 5.
Jurisdiction of the Judiciary.
(a) The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs, and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.  Powers of the Trial Court.

(a) The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Sec. 7.  Powers of the Supreme Court.

(b) The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

HO-CHUNK NATION JUDICIARY ESTABLISHMENT AND ORGANIZATION ACT

5.
Rules and Procedures.

c.
The Judiciary shall have exclusive authority and responsibility to employ personnel and to establish written rules and procedures governing the use and operation of the Courts.

d.
All matters shall be tried in accordance with the Ho-Chunk Rules of Procedures And the Ho-Chunk Rules of Evidence which shall be written and published by the Supreme Court and made available to the public.
HO-CHUNK RULES OF CIVIL PROCEDURE

Rule 1.

Scope of Rules.

CONSTITUTION OF THE HO-CHUNK NATION, ART. VII, sec. 7(B) requires that the Supreme Court establish written rules for the Judiciary. These rules, adopted by the Supreme Court, shall govern the procedure of the Trial Court in all actions and proceedings. The judges of the Trial Court may look to Ho-Chunk customs and traditions for guidance in applying justice and promoting fairness to parties and witnesses.

Rule 2. 
Liberal Construction.

These rules shall be liberally construed to secure a just and speedy determination of every action.

Rule 45.
Postponement.

The Court may postpone a trial upon the request of a party, upon agreement of all parties, or at the Court’s discretion for good cause and on such terms as the Court deems just.

FINDINGS OF FACT

1.
The plaintiff, Ho-Chunk Nation, is a federally recognized Indian tribe located within the boundaries of the State of Wisconsin.  Its principal governmental offices are located at the Tribal Executive Office Building, W9814 Airport Road, Black River Falls, WI 54615.  Compl. at 1.

2.
The defendant, Money Centers of America, Inc., is a Delaware corporation with its principal office located at 700 South Henderson Road, Suite 325, King of Prussia, Pennsylvania 19406.  Id.
3.
The defendant MCA of Wisconsin, Inc., is a Wisconsin corporation with its principal office located at 700 South Henderson Road, Suite 325, King of Prussia, Pennsylvania 19406.  Id.

4.
The plaintiff moved to lift the stay of the civil proceedings at the September 7, 2011 Status Hearing.  LPER at 2, 10:01:04 CDT.
5.
The defendants requested that that the Court continue the stay at least until the trial of the ongoing parallel criminal proceedings concluded.  LPER at 4, 10:04:19 CDT.
DECISION
The Court has the power to issue a stay of civil proceedings, and also has the power to lift such a stay.  See Order (Denying Mot. to Stay Civil Proceedings), CV 10-54 (HCN Tr. Ct., Mar. 14, 2011) at 4-5. The stay currently in place resulted from a stipulation between the parties.  Stipulation and Order to Temporarily Stay Action, CV 10-54 (HCN Tr. Ct., May 17, 2011).    The United States Constitution does not require a stay of civil proceedings pending the outcome of parallel criminal proceedings. SEC v. Dresser Industries, Inc., 628 F.2d 1368, 1375 (D.C. Cir. 1980).  The United States Constitution does not directly apply to federally recognized tribes such as the Ho-Chunk Nation.  Talton v. Mayes, 163 U.S. 376, 384 (1896).  However, to the extent that certain protections within the United States Constitution were made applicable through the INDIAN CIVIL RIGHTS ACT and the CONSTITUTION OF THE HO-CHUNK NATION, the decision whether or not to stay civil proceedings until the completion of parallel criminal proceedings is still within the discretion of the Court.  SEC v. Dresser Industries, Inc., 628 F.2d at 1375. 
As previously indicated, the Court will generally consider six (6) factors in determining whether a civil case should be stayed pending the resolution of parallel criminal proceedings.  Order (Denying Mot. to Stay Civil Proceedings), CV 10-54 (HCN Tr. Ct., Mar. 14, 2011) at 5-6.
  Those six factors include:
(1) the extent to which the issues in the criminal and civil cases overlap; (2) the status of the criminal proceedings, including whether the defendants have been indicted; (3) the plaintiff’s interest in proceeding expeditiously weighed against the prejudice to [the] plaintiff caused by a delay; (4) the private interests of and burden on [the] defendants; (5) the interests of the court; and (6) the public interest. 

Id., citing Walsh Sec., Inc. v. Cristo Prop. Mgmt., Ltd., 7 F.Supp.2d 523, 527 (D.N.J. 1998). 
  Although the Court adopted these factors from the persuasive case law of a foreign jurisdiction, it did not adopt that jurisdiction’s case law in its entirety.  The Court analyzes of each factor below in deciding to lift the stay of civil proceedings.
(1)  The Extent to Which the Issues in the Criminal and Civil Cases Overlap

The criminal case of United States of America v. Timothy G. Whiteagle, Clarence P. Pettibone, and Deborah Atherton taking place in United States District Court for the Western District of Wisconsin is similar to the civil case before this Court in several ways.  Although neither the defendants in the civil case nor their CEO Mr. Wolfington are named in the federal indictment, alleged payments made by the defendants to Mr. Whiteagle appear to be an issue in the criminal case. Defs.’ Mem. of Law in Opp’n to Lifting Stay of Civil Proceedings at 4.  These same alleged payments constitute the crux of one of the plaintiff’s breach of contract claims; that the defendants attempted to influence the internal affairs of the Ho-Chunk Nation.  Compl. at 5-7; Pl.’s Mem. of Law in Supp. of Lifting Temporary Stay of Action at 4.

The parties argue opposing viewpoints as to the relevancy of how the outcome of the criminal trial will affect the civil case.  The plaintiff argues that whether or not the alleged payments were illegal “will have absolutely no bearing on whether [the defendants are] civilly liable to the [plaintiff] for breach of contract” as the alleged payments nevertheless constitute a breach of contract.  Id.  Therefore, the plaintiff argues that the two cases do not significantly overlap.  Id.  The defendants argue that the outcome of the criminal case could be resolve the issues presented in the civil case.  Defs.’ Mem. of Law in Opp’n to Lifting Stay of Civil Proceedings at 4.  The Court believes that the overlap of the criminal and civil cases is an amalgamation of the parties’ arguments.

The defendants correctly point out that the alleged payments give rise, at least in part, to both the criminal and civil proceedings.  Id.  Resolution of the facts surrounding the alleged payments could prove dispositive in the civil case.  However, even if the defendants in the criminal case are cleared of all charges, the alleged payments could still constitute a breach of contract as argued by the plaintiff.   The most obvious justification for a different result in each case lies in the burdens of proof applied by both courts.  The federal prosecutor must prove beyond a reasonable doubt that the payments were illegal.  However, the plaintiff must prove by a preponderance of the evidence that the defendants breached the contract; a less stringent standard.
The plaintiff has also alleged breaches of the contract separate from the alleged payments.  Compl. at 7.  These alleged breaches would likely be unaffected by the current criminal trial.  However, the existence of non-payment related breach of contract claims alone does not prevent the Court from continuing the stay.
Although the Court notes similarities between the facts and issues of the criminal and civil cases, the Court also notes that the parties named in the indictment are different from those in the civil matter.  In fact, neither the defendants nor the plaintiffs in the civil matter are listed as any party in the indictment.  The Court understands that a federal investigation may be ongoing, but as of now, the defendants are not parties to any criminal case.   
(2)  The Status of the Criminal Proceedings, Including Whether the Defendants have been Indicted

The status of the criminal proceedings weighs in favor of lifting the stay of the civil proceedings.  The Court agrees with outside jurisdictions that the strongest case for staying civil proceedings exists where the defendant has already been indicted for an offense based on the same matter as that in the civil case.  SEC v. Dresser Indus. Inc., 628 F.2d 1368, 1376 (D.C. Cir. 1980).  Some jurisdictions have gone as far as to hold that “[pre]-indictment requests for a stay of civil proceedings are generally denied.”  United States v. Private Sanitation Indus. Ass’n, 811 F.Supp. 802, 805 (E.D.N.Y. 1982).  
However, the defendants point to other examples where civil proceedings have been stayed even where indictments have not yet been issued.  Defs.’ Mem. of Law in Opp’n to Lifting Stay of Civil Proceedings at 5.  In Walsh Sec., Inc. v. Cristo Prop. Mgmt., Ltd., the case from which this Court adopted the six-part test
, the U.S. District Court for the District of New Jersey stayed interrogatory and deposition discovery prior to the issuance of an indictment. 7 F.Supp.2d at 527, 529.

This Court acknowledges that circumstances may arise where a pre-indictment stays of civil proceedings are appropriate.  However, in regards to this case, the indictment filed by the federal government names Mr. Whiteagle, Mr. Pettibone and Ms. Atherton as defendants.  This indictment was filed several months ago.  No indictments have been filed against the defendants in the civil matter or any of their employees.  Without some indication that an indictment is forthcoming in the near future, the Court does not find that the status of the criminal case/investigation, or lack thereof, weighs in favor of staying the civil proceedings. 
(3)  The Plaintiff’s Interest in Proceeding Expeditiously Weighed Against the Prejudice to the Plaintiff Caused by a Delay


The plaintiff argues that continuing the stay would force it to receive “a slower remedy than it otherwise would.”  Pl.’s Mem. of Law in Supp. of Lifting Temporary Stay of Action at 6.  Obviously, presentations of evidence have not yet occurred and the Court cannot presume which party will prevail.  However, the Court acknowledges that every plaintiff has a legitimate interest in the timely adjudication of its claim.  Conversely, the defendants assert that this argument has been rejected by other jurisdictions as delays in civil proceedings are considered “fairly common” and not sufficiently “unique to justify denying a stay.”  Defs.’ Mem. of Law in Opp’n to Lifting Stay of Civil Proceedings at 6, 7 citing Walsh, 7 F.Supp.2d at 528.

Although delays in civil proceeding occur fairly frequently for a wide variety of reasons, delays are generally undesirable.  The Ho-Chunk Nation Rules of Civil Procedure instruct this Court to secure a “just and speedy determination of every action.”  HCN R. Civ. P., 2.  As the parties are no longer in agreement as to staying the civil proceedings, the Court will only continue to postpone trial “for good cause and on such terms as the Court deems just.”  HCN R. Civ. P., 45.  After analyzing the adopted six-part test, the Court does not find good cause to continue staying the civil proceedings.

The plaintiff further argues that continuing the stay will allow the defendants to spend or hide the damages the plaintiff seeks.  Pl.’s Mem. of Law in Supp. of Lifting Temporary Stay of Action at 6.  While the defendants could use additional time to spend or hide assets, the plaintiffs have presented no evidence that the defendants are either wasting or hiding funds.  The Court will not give any weight to speculative assertions unsupported by evidence.


Finally, the plaintiff argues that it would be prejudiced as “further delay may result in evidence being lost or destroyed.”  Id.  The indefinite nature of the requested stay increases the risk of spoliation of evidence and key witnesses being unable to recollect important facts.  These risks are mitigated by the fact that discovery was nearly complete before the stay took effect.  Defs.’ Mem. of Law in Opp’n to Lifting Stay of Civil Proceedings at 7.
 
Continuing the stay until the grand jury is released or the criminal trial concludes would prejudice the plaintiff.  The time in which the grand jury may be convened is unpredictable; as is the promptness that the federal government will inform the parties of its release.  Trial of the criminal matter is scheduled for mid-April, 2012.  The Court has no way of knowing precisely how long the trial will take or what delays may occur.  A stay of such indefinite duration would only further exacerbate the prejudices caused to the plaintiffs.
(4)  The Private Interests of and Burden on the Defendants


While lifting stay of the civil proceedings could negatively affect the defendants’ interests, the burden on the defendants does not overcome the justifications for lifting the stay.  The defendants argue that permitting the civil action to go forward may divert resources which may be necessary for defense of a possible criminal action.  Id. at 8.  The Court understands that litigation can be time-consuming and expensive.  However, no criminal indictments have been filed against the defendants, nor have the defendants shown that indictments are imminent.  Therefore, the Court does not believe that the possible diversion of resources for a criminal case that has not yet been filed justifies staying the civil proceedings.

The defendants also argue that lifting the stay will force their officers and employees to choose between asserting or waiving their Fifth Amendment rights against self-incrimination.  Id.  Requiring such a choice is not unconstitutional, but may justify staying a civil case in the interests of justice.  Id. citing Walsh, 7 F.Supp.2d at 528.  The threat of self-incrimination exists even if civil defendants are never indicted.  Witnesses often have to make the choice of whether or not to testify at the risk that their testimony could be used as evidence in a subsequent criminal matter.  Clearly the Court cannot stay a civil case whenever a witness or defendant wishes to invoke their Fifth Amendment rights.  
The primary justification for staying a civil case until the conclusion of a parallel criminal proceeding rests on the reasoning that following the criminal case, the defendants will have no need to invoke their Fifth Amendment rights as they will either have already been found guilty of a crime, or they will be protected from self-incrimination by the U.S. Constitution’s Double Jeopardy Clause.  Waiting for the criminal case to conclude thus generally enables the defendant to both invoke Fifth Amendment rights in the criminal trial and testify in the civil trial.  Currently, the defendants have not been indicted.  The indictments for Mr. Whiteagle, Mr. Pettibone and Ms. Atherton regarding the alleged payments at issue in the civil matter were issued over six (6) months ago.  While further indictments are possible, the defendants have not shown that they will likely be issued in the near future.  The lack of an indictment, or immediate threat of an indictment, weakens the justification for continuing the stay in order to avoid Fifth Amendment implications as the occurrence of a criminal trial is largely speculative.
(5)  The Interests of the Court


The interests of the Court in this case also weigh in favor of lifting the stay.  The plaintiff correctly states that the Court has an interest in the efficient management of its docket.  Pl.’s Mem. of Law in Supp. of Lifting Temporary Stay of Action at 8.  Indeed, this case began on June 17, 2010, and discovery has yet to be completed.  Additionally, the case has been stayed with no indictment of the defendants since May 17, 2011.  Stipulation and Order to Temporarily Stat Action, CV 10-54 (HCN Tr. Ct., May 17, 2011).  However, in striking a balance between efficiency and justice, the scale must tip toward assuring just results.  Alvane King v. Majestic Pines Casino Food & Beverage Department and Georgette Martin, SU 11-01 (HCN S. Ct., Aug. 25, 2011) at 3.  Although the Court’s interest in efficiently managing its docket is a valid interest to be taken into account, the interests of the Court will not be elevated above any of the other referenced factors.


The defendants overstate how much the upcoming criminal trial could increase the efficiency of the civil case.  The defendants argue that the “criminal trial will resolve key issues, including whether certain payments were made, whether they were legal, and whether they caused undue influence on the parties involved in the alleged payments, and the timing and nature of the alleged bribes.”  Defs.’ Mem. of Law in Opp’n to Lifting Stay of Civil Proceedings at 9 (emphasis added).  Some key issues regarding the “undue influence” portion of the plaintiff’s breach of contract claim may be resolved by a criminal trial.  However, the outcome of the federal criminal trial cannot be accurately predicted at this time.  Furthermore, even if a jury decides that the alleged payments are legal; those payments could still constitute a breach of contract.   The plaintiff also alleges several other breaches of the contract separate from the alleged payments at issue in the criminal trial.  Ultimately, the Court finds that its interest in efficient management of its docket weighs in favor of lifting the stay.
(6)  The Public Interest


The public’s interest in an efficient resolution of this case also weighs in favor of lifting the stay.  The Court agrees with the plaintiff’s argument that the public has an interest in the prompt resolution of civil disputes.  Pl.’s Mem. of Law in Supp. of Lifting Temporary Stay of Action at 9.  The public’s interest is particularly strong in cases where its government is a party.  Indeed, the well-being of each tribal member will be affected to some extent by the outcome of this case.  Id.


The plaintiff argues that delaying the outcome in the civil case could “have a chilling effect on the Nation’s ability to engage with other vendors critical to the running of the Nation’s casinos.”  Id.  While this outcome is possible, the plaintiff offered no evidence that such a chilling effect is currently taking place.  However, the Court acknowledges that the public’s interest in the prompt resolution of this case is heightened by its magnitude.  The claims and counterclaims at issue total millions of dollars.  At the very least, the public has an interest in promptly resolving the uncertain status of such a significant amount of funds.

The defendants correctly point out that the public also has an interest in allowing the government to conduct and complete an investigation into potentially criminal activity.  Defs.’ Mem. of Law in Opp’n to Liftin Stay of Civil Proceedings at 9.  This interest is not diminished by the fact that the plaintiff in this case is the Ho-Chunk Nation.  Tribal members have a significant interest in the investigation, and possible punishment, of criminal activity as citizens of the Ho-Chunk Nation, the State of Wisconsin and the United States of America.  However, the Court does not believe that lifting the stay on the civil proceedings would hinder the federal government’s investigation or prosecution of the parallel criminal case, particularly as the defendants in the instant matter have not been indicted.


The Court finds that the public’s interest in a prompt resolution of the civil case weighs in favor of lifting the stay.  The public also has an interest in allowing the government to conduct an investigation and prosecute potentially criminal activity.  However, the Court does not believe that lifting the stay will significantly affect this interest.  Once again, the Court does not elevate interests in efficiency over the other referenced factors.

After analyzing all relevant factors, the Court in its discretion hereby lifts the stay of the civil proceedings.  The Court will reschedule the Fact Finding Hearing to determine the applicability of the License Implementation and Support Agreement (hereinafter LISA).  At the September 7, 2011 Status Hearing the Court inquired as to how the Fact Finding Hearing would prejudice the defendants.  LPER at 5, 10:08:15 CDT.  The parties seemed interpret this inquiry as an invitation to argue the scope of the Fact Finding Hearing.  See Pl.’s Mem. of Law in Supp. of Lifting Temporary Stay of Action at 10-11; Defs.’ Mem. of Law in Opp’n to Liftin Stay of Civil Proceedings at 10-15; Pl.’s Reply Mem. of Law in Supp. of Lifting Temporary Stay of Action at 7-11.  However, the Court only attempted to determine if the parties would be willing to move forward with the Fact Finding Hearing, while staying the remainder of discovery and trial.  In light of lifting the stay on the civil proceedings, the scope of the Fact Finding Hearing will remain as previously ordered.  The Court shall only hear evidence and arguments regarding:  (1) whether or not Mr. Decorah, as the Executive Director of Business for the Ho-Chunk Nation, was authorized to execute the LISA, and (2) if Mr. Decorah was authorized, whether or not the LISA became operable.  Order (Mot. to Dismiss for Lack of Jurisdiction:  Granting in Part and Den. in Part), CV 10-54 (HCN Tr. Ct., Dec. 28, 2010) at 7; Status Hr’g (LPER, Jan. 26, 2011, 03:14:35 CST).    
The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order. Otherwise, "[t]he time for taking an appeal shall begin from the date the judgment is filed with the [Trial Court] Clerk [of Court]." HCN R. Civ. P. 57. Since this decision represents a non-final judgment, "[a]n appeal from [this] interlocutory order maybe [sic] sought by filing a petition for permission to appeal with the Supreme Court Clerk within ten (10) calendar days after the entry of such order with proof of service on all other parties to an action." Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.

IT IS SO ORDERED this 21st day of December, 2011, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Interim Chief Trial Court Judge 
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�Logically, the same factors should be analyzed in determining whether a stay of civil proceedings should be lifted prior to the resolution of parallel criminal proceedings.


�Both parties agreed to the Court’s use of the referenced six (6) factors.


� The Court did not adopt this jurisdiction’s case law in its entirety.  Order (Requesting Briefs), CV 10-54 (HCN Tr. Ct., Sept. 8, 2011) at 2 n.1.


� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or


(800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/government/judicial/cons_law.htm.
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