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IN THE 

HO-CHUNK NATION TRIAL COURT

	Ho-Chunk Nation, Business Department,

             Plaintiff,

v.

Indiana Recycling & Renewable Fuels, LLC, an Indiana limited liability company,

             Defendant. 
	
	Case No.:  CV 10-01




ORDER

(Denying Special Appearance)

INTRODUCTION


The Court must determine whether to grant the Ex Parte Motion to Appear Pro Hac Vice filed on behalf of the defendant.  Attorney J. Justin Murphy attempted to secure a special appearance in accordance with the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.).
  The Court denies the request due to a failure to adhere to the requirements of the relevant rules.

PROCEDURAL HISTORY

The plaintiff, Ho-Chunk Nation, Business Department, by and through Attorneys Lenor A. Scheffler and Edward P. Sheu,
 initiated the current action by filing a Complaint with the Court on January 6, 2010.  Consequently, the Court issued a Summons accompanied by the above-mentioned Complaint on January 15, 2010, and attempted to perform personal service upon the defendant’s agent(s) on several occasions before effecting service upon Attorney J. Justin Murphy and Milborn L. Smith on April 13, 2010.
  See HCN R. Civ. P. 5(A)(1), (C)(1)(c).  The properly served Summons bore a judicial file stamp indicating April 1, 2010, as the date of issuance.  The Summons informed the defendants of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2), 6(A).  The Summons also cautioned the defendant that a default judgment could result from failure to file within the prescribed time period.

Prior to the expiration of the response period, defendant's counsel sought to specially appear in the instant action.  Id., Rule 16(B).  On April 21, 2010, Attorney J. Justin Murphy filed an Ex Parte Motion, Affidavit, & Order to Appear Pro Hac Vice.  Defendant’s counsel also submitted the Motion for Enlargement of Time to Answer, or Otherwise Respond, to Complaint along with a proposed Order.  Id., Rule 19(A).  Defendant’s counsel afforded proper service of process to the plaintiff.  Id., Rule 5(B).  
APPLICABLE LAW 

CONSTITUTION OF THE HO-CHUNK NATION

Art. VII - Judiciary

Sec. 7.

Powers of the Supreme Court.

(b)
The Supreme Court shall have the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts, provided such rules are consistent with the laws of the Ho-Chunk Nation.

HO-CHUNK NATION JUDICIARY ESTABLISHMENT & ORGANIZATION ACT, 1 HCC § 1
Subsec. 5.
Rules and Procedure.


d.
All matters shall be tried in accordance with the Ho-Chunk Rules of Procedure and the Ho-Chunk Rules of Evidence which shall be written and published by the Supreme Court and made available to the public.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE 

Rule 5.

Notice of Service of Process.

(A) Definitions.


(1) Service of Process - The manner in which parties are informed of the Complaint or Citation and of the opportunity to Answer.  Personal service is preferred, however, service by registered U.S. mail (return receipt requested) at the person’s home or usual place of business or employment are equally acceptable and effective.  Other methods of service may be employed when, in the Court’s discretion, they are most likely to result in actual notification of the parties.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(B) General.  Any time a party files a document other than the Complaint or Citation with the Court in relation to a case, the filing party must serve copies on the other parties to the action and provide Certificate of Service to the Court.  Anytime the Court issues an Order or Judgment in the context of an active case, the Court must serve copies on all parties.  Service of process can be accomplished as outlined in Section (C).

(C) Methods of Service of Process.


1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.



a. Personal Service is required for the initiation of actions in the following:



i. Relief requested is over $5,000.00, excluding the enforcement of foreign child support orders . . . .



c. Service upon a Business, Corporation or Entity.  Service may be made upon an agent of a business, corporation or governmental agency.

Rule 6.

Answering a Complaint or Citation.

(A) Answering a Complaint.  A party against whom a Complaint has been made shall have twenty (20) calendar days from the date the Summons is issued, or from the last date of service by publication, to file an Answer with the Clerk of Court.  The Answer shall use short and plain statements to admit, admit in part, or deny each statement in the Complaint, assert any and all claims against other parties arising from the same facts or circumstances as the Complaint and state any defenses to the Complaint.  The Complaint must contain the full names of all parties and any counsel.  The Answer must be signed by the party or his or her counsel and contain their full names and addresses, as well as a telephone number at which they may be contacted.  An Answer shall be served on other parties and may be served by mail.  A Certificate of Service shall be filed as required by Rule 5(B).
Rule 16.
Signature of Parties and Counsel; Special Appearances.

(B) Counsel not admitted to practice before the Ho-Chunk Nation Courts may be permitted to appear on behalf of a client by Special Appearance in an action.  In order to be permitted to make a special appearance, counsel must file a motion to allow the special appearance; a proposed Order; and an affidavit containing the oath or affirmation for admission to practice, stating that they are admitted to practice in another state, federal or tribal jurisdiction, and stating they have been in actual practice for two or more years.  They must also submit a processing fee for the special appearance of thirty-five dollars ($35.00 U.S.).

Rule 19.
Filing and Responding to Motions.

(A) Filing.  Motions may be filed by a party with any pleading or at any time after their first pleading has been filed.  A copy of all written Motions shall be delivered or mailed to other parties at least five (5) calendar days before the time specified for a hearing on the Motion.  Motions for Extension of Time and More Definite Statement may be filed before the initial pleading.
RULES FOR ADMISSION TO PRACTICE

Rule IX.
Oath.


The Oath or affirmation to be taken to qualify for admission to practice before the Courts of the Ho-Chunk Nation shall be in substantially the form shown below.  It may be submitted in writing, containing the signatures of the applicant and two witnesses or it may be a spoken oath before any Judge or Justice of the Ho-Chunk Nation.

I do solemnly swear:


I am familiar with and will support the Constitution and laws of the Ho-Chunk Nation.


I will maintain the respect due to the courts and judicial officers and consent to the Court's jurisdiction, including the jurisdiction to sanction attorneys.


I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, or present any defense, except as I believe to be honestly debatable under the laws of the Nation or of the United States of America.


I will employ for the purpose of maintaining the causes confided to me, such means only as are consistent with truth and honor, and will never seek to mislead the courts by any artifice or false statement of fact or law.


I will maintain the confidence and preserve inviolate the secrets of my client and will accept no compensation in connection with my client's business except from my client or with my client's knowledge and approval.


I will abstain from all offensive personality and advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which I am charged.


I will never reject from any consideration personal to myself, the cause of the defenseless or oppressed, or delay any person's cause for personal financial gain or animosity.


I agree to accept appointments from the courts to represent low-income clients without charging a fee for the representation.  I understand this obligation will not exceed ten (10) hours per year.

RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS

SCR 20:1.1.
Competence.


A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

SCR 20:3.1.
Meritorious Claims and Contentions.

(a)
In representing a client, a lawyer shall not:


(1)
knowingly advance a claim or defense that is unwarranted under existing law, except that the lawyer may advance such claim or defense if it can be supported by good faith argument for an extension, modification or reversal of existing law;

SCR 20:3.3.
Candor Toward the Tribunal.

(a)
A lawyer shall not knowingly:


(1)
make a false statement of fact or law to a tribunal;


(3)
fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 

SCR 20:6.1.
Pro Bono Publico Service.


A lawyer should render public interest service.  A lawyer may discharge this responsibility by providing professional services at no fee or a reduced fee to persons of limited means or to public service or charitable groups or organizations, by service in activities for improving the law, the legal system or the legal profession, and by financial support for organizations that provide legal services to persons of limited means.

SCR 20:6.2.
Accepting Appointments.


A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:


(a)
representing the client is likely to result in violation of the Rules of Professional Conduct or other law;


(b)
representing the client is likely to result in an unreasonable financial burden on the lawyer; or


(c)
the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.

FINDINGS OF FACT

1.
On April 21, 2010, Attorney J. Justin Murphy from Murphy Law Firm, 6939 Kennedy Ave., Hammond, IN 46323, filed an Ex Parte Motion to Appear Pro Hac Vice, which incorporated a proposed order. 

2.
The Ex Parte Motion to Appear Pro Hac Vice included a partial version of the oath or affirmation for admission to practice.  See Rules for Admission to Practice, Rule IX.  The Ex Parte Motion to Appear Pro Hac Vice excised the following provision from the oath:  “I agree to accept appointments from the courts to represent low-income clients without charging a fee for the representation.  I understand this obligation will not exceed ten (10) hours per year.”  Id.

3.
In addition, the oath partially excised the following provision:  “I am familiar with . . .  the Constitution and laws of the Ho-Chunk Nation.”  Id.

DECISION


The Constitution of the Ho-Chunk Nation (hereinafter Constitution) delegates “the power to establish written rules for the Judiciary, including qualifications to practice before the Ho-Chunk courts” to the Supreme Court.  Const., Art. VI, § 7(b); see also HCN Judiciary Establishment & Org. Act, 1 HCC § 1.5d.
  Rule 16(B) governs the granting of special appearances in the Trial Court.  The rule provides, in relevant part, that “[i]n order to make a special appearance, counsel must file . . . an affidavit containing the oath or affirmation for admission to practice . . . .”  HCN R. Civ. P. 16(B) (emphasis added).  The Court possesses no authority to waive this requirement, in whole or in part, absent permission from the Supreme Court.


The excised provisions mirror rules contained within the State of Wisconsin Rules of Professional Conduct for Attorneys, which the Supreme Court adopted for usage in the Ho-Chunk Nation Judiciary.  See supra pp. 5-6.  The Court will not speculate on the reasons for or comment on the anticipated effect of the noted omissions.  Regardless, the Court must deny the motion for special appearance in its current form.
  Defendant’s counsel may file a revised motion on or before Wednesday, April 28, 2010, which consequently shall facilitate the filing of the Motion for Enlargement of Time to Answer, or Otherwise Respond, to Complaint.  Otherwise, defendant's counsel may file an interlocutory appeal with the Supreme Court in accordance with the Ho-Chunk Nation Rules of Appellate Procedure.

IT IS SO ORDERED this 22nd day of April 2010, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 
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� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/?PageID=123.


� Plaintiff’s counselors simultaneously sought and obtained the ability to make a special appearance by utilizing the boilerplate form available on the judicial website.  See HCN R. Civ. P. 16(B); see also http://www.ho-chunknation. com/UserFiles/Pro%20Hac%20Vice%20Mot.05(3).pdf (last visited Apr. 22, 2010).


� The plaintiff earlier attempted to serve Summons upon the defendant’s agent through a private process server, but the Court deemed such service ineffectual since not authorized by the Court.  See HCN R. Civ. P. 5(A)(2), (C)(1).


� The Ho-Chunk Nation Supreme Court (hereinafter Supreme Court) adopted the Wisconsin Rules of Professional Conduct for Attorneys.  In re Adoption of Rules of Prof’l Conduct for Att’ys (HCN S. Ct., Aug. 31, 1996).


� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/?PageID=254.


� The paragraph that precedes the Oath seemingly indicates that an applicant may “substantially” comply with Rule IX, but an applicant may not achieve such compliance through the deletion of entire provisions.  Rules for Admission to Practice, Rule IX.  The Court has previously denied special appearances on nearly identical grounds.  Marx Adver. Agency, Inc. v. Ho-Chunk Nation et al., CV 04-16 (HCN Tr. Ct., Mar. 11, 2004). 


� Supra note 1.
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