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IN THE 

HO-CHUNK NATION TRIAL COURT

	Patricia Boyles,

             Petitioner,

v.

Wesley Boyles,

             Respondent.
	
	Case No.:  CV 09-70



ORDER

(Final Judgment)

INTRODUCTION

The Court must determine whether the respondent violated the Ho-Chunk Nation Elder Protection Act of 2001 (hereinafter Elder Protection Act), 4 HCC § 1.  The petitioner accused the respondent of elder exploitation, and the respondent indicated that he did financially exploit his elder mother and owes her approximately $40,000.00; the petitioner presented clear and convincing evidence of such cause of action.  Nevertheless, this case also concerns whether the Court can access funds from an adult beneficiary’s Children’s Trust Fund (hereinafter CTF) to repay the aforementioned elder exploitation.  The Court employs the standard enunciated in the Per Capita Distribution Ordinance (hereinafter Per Capita Ordinance), 2 HCC § 12.8c to assess the merit of this proposition.  The Court holds that it cannot access funds from an adult beneficiary’s CTF for satisfaction of a debt to an elder.
PROCEDURAL HISTORY

The petitioner, Patricia Boyles, initiated the current action by filing the August 7, 2009 Complaint. Consequently, the Court issued a Summons accompanied by the above-mentioned pleading on August 10, 2009, and delivered the documents by personal service to the respondent at 6121 State Hwy 27, Sparta, WI 54656, as permitted by the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) 5(C)(1).  The Summons informed the respondent of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the respondent that a default judgment could result from failure to file within the prescribed time period.  The Court convened the Elder Protection Hearing on November 30, 2009 at 1:30 p.m. CST.  The following parties appeared at the Hearing:  Patricia Boyles, the petitioner.  The following party failed to appear, and did not provide the Court with notice explaining his non-attendance: Wesley Boyles.  The Court continued the Hearing in the absence of the party as permitted by HCN R. Civ. P., R. 44(C). Due to the implications of the decision, the Court requested an Attorney General Opinion. Order (Requesting Att’y Gen. Op.), CV 09-70 (HCN Tr. Ct., Feb. 3, 2010). On February 24, 2010, Ho-Chunk Nation Attorney General Sheila Corbine filed the Attorney General Opinion (hereinafter Opinion).  HCN Op. Att'y Gen. 02-24-10.
APPLICABLE LAW

CLAIMS AGAINST PER CAPITA ORDINANCE, 2 HCC § 8

Subsec . 5. 
Permitted Claims Against Per Capita Shares.

a. 
The following claims shall be recognized and enforced by the Nation against a Per Capita Share at the time of Payment of the Per Capita Distribution of which it is a part and prior to the distribution of such Per Capita Share to a Tribal Member:
(5) Any debt owed to an Elder, when the payment period for the debt has passed, or when it appears unlikely that the debtor intends to repay the obligation to the Elder. The penalty for Elder Abuse should be consistent with Tribal law and customs.
Per Capita Distribution Ordinance, 2 HCC § 12

Subsec. 8.
Minors and Other Legal Incompetents.

a.
The interests of minors and other legally incompetent Members, otherwise entitled to receive per capita payments, shall, in lieu of payments to such minor or incompetent Member, be disbursed to a Children's Trust Fund which shall establish a formal irrevocable legal structure for such CTFs approved by the Legislature as soon after passage of this Ordinance as shall be practical, with any amounts currently held by the Nation for passage for the benefit of minor or legally incompetent Members, and all additions thereto pending approval and establishment of such formal irrevocable structure, to be held in an account for the benefit of each such Member-beneficiary under the supervision of the Trial Court of the Nation.  Trust assets of such CTFs shall be invested in a reasonable and prudent manner, which protects the principal and seeks a reasonable return.

b.
Education Criterion.


(1)
The trust assets of each such account maintained for a minor shall be disbursed to the Member-beneficiary thereof upon the earlier of (i) said Member-beneficiary meeting the dual criteria if [sic] (a) reaching the age of eighteen (18) and (b) producing evidence of personal acquisition of a high school diploma to the Department of Enrollment (HSED, GED or any similar substitute shall not be acceptable), or (ii) the Member reaches the age of twenty-five (25); provided that this provision shall not operate to compel disbursement of funds to Members legally determined to be incompetent.  In the event a Member, upon reaching the age of eighteen (18) does not produce proof of personal acquisition of a high school diploma, such Member's per capita funds shall be retained in the CTF account and any and all per capita distributions payable to said Member after reaching age 18 will be added to such fund and not be paid to the Member[,] and the CTF account and [sic] shall be held on the same terms and conditions applied during the Member-beneficiary's minority until the earliest to occur:  (1) the Member produces the required diploma; (2) the Member reaches the age of twenty-five (25); or (3) the Member is deceased.

c.
Funds in the CTF of a minor or legally incompetent Member may be available for the benefit of a beneficiary's health, education, and welfare when the needs of such person are not being met from other Tribal funds or other state or federal public entitlement programs, and upon a finding of special need by the Ho-Chunk Nation Trial Court.  In order to request such funds, the following provisions apply:


(1)
A written request must be submitted to the Trial Court by the beneficiary's parent or legal guardian detailing the purpose and needs for such funds.


(2)
The parent or legal guardian shall maintain records and account to the Trial Court in sufficient detail to demonstrate that the funds disbursed were expended as required by this Ordinance and any other applicable federal law.


(3)
Any other standards, procedures, and conditions that may be subsequently adopted by the Legislature consistent with any applicable federal law shall be met.  

ELDER PROTECTION ACT OF 2001, 4 HCC § 1

Subsec. 2.
Purpose.  The purpose of this Act is to establish Tribal law to protect the Elders of the Ho-Chunk Nation from abuse, neglect, and exploitation. The Ho-Chunk Nation honors, respects, and protects its Elders. Our Elders possess unique and irreplaceable stores of knowledge, skill, and experience that enhance and enrich the lives of the entire Nation.  The interests of the Nation, now and in the future, are advanced when our Elders can be confident they are protected from abuse, neglect, and exploitation and are free to fully participate in the activities and proceedings of the Nation.
Subsec. 3.
Scope.

a. 
This Act supplements and expands on those protections afforded to all Tribal members in the Nation’s Domestic Abuse Act (4 HCC § 5). The provisions of this Act shall control in event of conflicting or inconsistent policy or procedures of the Nation’s Domestic Abuse Act.

Subsec. 5.
Definitions.  Terms used in this Act have the following meaning:

i. 
“Exploitation” means any of the following.

 (2) 
The improper use of an Elder by any person for personal gain or profit or otherwise.

Subsec. 20. 
Petition and Hearing.

a. 
Jurisdiction.  The Court has jurisdiction to hear a cause of action for protection and issue such an order if either the petitioner or the respondent resides within the territorial jurisdiction of the Court as defined in Section 2 of Article I and Section 5 of Article VII of the Constitution of the Ho-Chunk Nation.

b. 
The Ho-Chunk Nation Department of Justice shall file petitions and present facts on behalf of the petitioner or the Nation for legal proceedings authorized or required by this Act.

c. 
A hearing on a petition authorized or required by this Act shall be conducted with the purpose of protecting the Elder only when necessary and only to the extent shown by the facts and using the least restrictive alternatives. All rights, as set out specifically in this Act and in the Indian Civil Rights Act shall be enforced strictly during all proceedings. No hearing shall be held unless notice has been given to the Elder and other interested parties, including the Elder’s family and caretaker. The Elder and all other interested parties shall have the right and opportunity to be heard fully and to present evidence. The Court shall issue a written statement of its findings in support of any order allowed by this Act.

Subsec. 22. 
Determining Abuse, Neglect or Exploitation of an Incapacitated Elder.  The Court shall also determine, when necessary, whether abuse, neglect or exploitation has occurred. The determination shall be made only after petition, notice, hearing and proof that shows clear and convincing evidence of incapacitation, abuse, neglect or exploitation.

Subsec. 23.
 Determining Abuse, Neglect or Exploitation of an Elder.  The Court shall determine whether an Elder has been a victim of abuse, neglect or exploitation as defined in this Act. An Elder may wish to Petition the matter before the Ho-Chunk Nation Trial Court under the Elder Protection Act because

a. 
The Elder wishes to be assisted by and through Child and Family Services and the Department of Justice, or

b. 
Wishes the matter to be civil in nature.

No incapacitation need be proved. The Petitioner must provide one or more of the reasons listed as justification to bring the matter before the Ho-Chunk Nation Trial Court.  The determination shall be made only after petition, notice, hearing and proof that shows clear and convincing evidence of incapacitation, abuse, neglect or exploitation.

Ho-Chunk Nation Rules of Civil Procedure

Rule 5.

Notice of Service of Process. 
(A) Definitions. 

2. Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time. It shall also include the name and location of the Court, the case number, and the names of the parties. The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached. 

(C) Methods of Service of Process. 

1. Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.
Rule 19.
Filing and Responding to Motions.

(A)
Filing.  Motions may be filed by a party with any pleading or at any time after their first pleading has been filed.  A copy of all written Motions shall be delivered or mailed to the parties at least five (5) calendar days before the time specified for a hearing on the Motion.  Motions for Extension of Time and More Definite Statement may be filed before the initial pleading.

(B)
Responses.  A Response to a written Motion must be filed at least one (1) day before the hearing.  If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed.  The party filing the Motion must file a Reply within three (3) calendar days.

Rule 27. 
The Nation as a Party. 
(A) Actions involving Minor or Adult Incompetents.  When the Nation files an action concerning a minor or a legally incompetent adult, the Complaint will identify the following as parties: 1) matters with minors as parties shall be filed using only initials and date(s) of birth or matters with incompetents as parties may be filed using their actual names; 2) the parents or legal guardians by names and residence(s); and 3) any other person having physical custody of the child/children by name, relationship to the child/children and residence.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
FINDINGS OF FACT

1.
The parties received proper notice of the November 30, 2009 Elder Protection Hearing.
2.
The petitioner, Patricia Boyles, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A000361, and resides at 6121 State Hwy 27, Sparta, WI 54656.  
3.
The respondent, Wesley Boyles, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A005517, and resides at 6121 State Hwy 27, Sparta, WI 54656.  
4.
The petitioner claims that the respondent owes her $40,000.00 for a garage, vehicle and attorney fees. Elder Prot. H’rg (LPER at 3, Nov. 30, 2009, 01:35:49 CST).
5. 
The petitioner is seeking to have the debt classified as a debt to an elder, as she is over 60 years old, and to have that debt taken from the respondent’s CTF.  LPER at 3, 01:35:49 CST.
6.
The petitioner indicated a certain degree of exasperation as the respondent worked with the American School, and indicated that 

it took him five (5) years to get one year done . . . he doesn’t put effort into it, and . . . if you really . . . force him to do stuff, and then he would do it after a lot of cajoling . . . he is not committed to it at all, and he has no desire to get his own money. He does want me to have mine because he knows my health is really poor, but he doesn’t want to work at it.

LPER at 2, 01:34:44 CST.

7.
The respondent acknowledged the debt. Correspondence from Wesley Boyles.  He further filed documentation indicating that he had “no objections to the claims fil[ed] against [him].” Id.
8.
At the Court’s request, the Attorney General of the Ho-Chunk Nation provided the Court with her opinion that the money cannot be taken from the respondent’s CTF. HCN Op. Att'y Gen. 02-24-10.
DECISION

The findings of fact reflect that the petitioner has presented evidence sufficient to sustain an elder exploitation determination.  The petitioner offered clear and convincing evidence capable of verifying the allegations set forth in the Petition.  Elder Prot. Act, § 1.22.  The respondent’s failure to abide by a binding promise to reimburse the petitioner for accumulated charges constitutes exploitation.  The Court, therefore, holds that the petitioner has established the existence of an outstanding debt obligation. The Elder Protection Act's stated purpose “is to establish Tribal law to protect the Elders of the Ho-Chunk Nation from . . . exploitation.”  Id., § 1.2.  The legislation defines exploitation, in relevant part, as “[t]he improper use of an Elder by any person for personal gain or profit.”  Id., § 15i(2).  
The petitioner accused the respondent of elder exploitation, and the respondent indicated that he financially exploited his elder mother and owes her approximately $40,000.00. See Correspondence from Wesley Boyles. The validity of the debt is not at issue in the instant case; however, the question was whether an elder can access the adult CTF beneficiary’s trust account to recoup such debt. The Court typically applies a four-part test when determining the circumstances under which it would grant a release of monies from the CTF account of a tribal member.  See In the Interest of Minor Child(ren): V.D.C., DOB 10/03/84, et al., by Debra Crowe v. HCN Office of Tribal Enrollment, CV 00-25 (HCN Tr. Ct., Apr. 6, 2001) at 7 (citing In the Interest of Minor Child: S.D.S., DOB 04/25/83, by Michelle R. DeCora v. HCN Office of Tribal Enrollment, CV 00-35 (HCN Tr. Ct., May 4, 2000) at 7).  The Court derived the four-part test from language appearing in the Per Capita Ordinance, § 12.8c. Crowe at 7.  First, the Court may only grant a release for the benefit of a beneficiary’s health, education, or welfare.  Second, any such benefit must represent a necessity, and not a want or desire.  Third, the beneficiary must demonstrate special financial need.  Finally, the petitioner must provide evidence of exhaustion of tribal funds and public entitlement programs.  Id. at 8. 

The Court closely examines each Petition for Release of Per Capita Distribution in fulfillment of its statutory obligation to supervise the CTF accounts.  Per Capita Ordinance, § 12.8a.  The Court performs this supervision against the backdrop of federal enabling legislation.  Specifically, the Indian Gaming Regulatory Act requires that parents or guardians receive per capita monies “in such amounts as may be necessary for the health, education, or welfare, of the minor.”  Indian Gaming Regulatory Act, 25 U.S.C. § 2710(b)(3)(C) (emphasis added).  The Court has focused upon this limitation in developing its case law, announcing basic principles and rudimentary understandings that have guided it through a variety of requests.

As stated above, the Indian Gaming Regulatory Act assumes that only a parent or guardian would need to seek access to trust monies since competent adults would ordinarily receive such funds upon regular distribution.  However, the Ho-Chunk Nation Legislature mandates retention of the corpus of a CTF until an adult member obtains either a high school diploma or the age of twenty-five (25) years.  Per Capita Ordinance, § 12.8b(1).  The Legislature erected the graduation requirement in response to an actual and/or perceived drop in the graduation rate of Ho-Chunk youth.  See Marvel J. Cloud v. HCN Office of Tribal Enrollment, CV 01-34 (HCN Tr. Ct., July 10, 2001) at 9.  In doing so, the Legislature directed that the CTF monies "shall be held on the same terms and conditions applied during the Member-beneficiary’s minority."  Per Capita Ordinance, § 12.8b(1) (emphasis added).  

Importantly, the Legislature did not require identical treatment in regards to the occasional release of such funds.  The Court still applies the four-part test, but more strictly.  Essentially, "the Court must not undermine [the] intent [of the graduation requirement] by unduly approving releases from the CTF of adult members who have failed to attain a high school diploma.  Otherwise, the Court would strip the legislation of its only inducement, i.e., no high school diploma, no CTF."  In the Interest of Adult CTF Beneficiary:  Renata White, DOB 02/27/81 v. HCN Office of Tribal Enrollment, CV 01-75 (HCN Tr. Ct., Oct. 16, 2001) at 10. 

In the instant case, the Court has been prevented from applying the four-prong test due to the fact that a Petition for Release of Per Capita Distribution was not filed. The petitioner usurped the role of the Court, as she lent the respondent funds, and now is seeking the Court to retroactively award such funds. However, the Court has a long-standing objection against withdrawing CTF money for the sole purpose of retiring personal debt obligations; the respondent possesses no authority to contractually promise to satisfy a debt through CTF monies as the funds remain the property of the Ho-Chunk Nation until release. Whereas the respondent acknowledges the debt, he is not able to agree to or request such funds from his CTF. See, e.g., In the Interest of Calvin Whiteagle v. HCN Office of Tribal Enrollment, CV 02-12 (HCN Tr. Ct., July 24, 2002); In the Interest of Gary Alan Funmaker, Sr. v. HCN Office of Tribal Enrollment, CV 96-39 (HCN Tr. Ct., Oct. 18, 1996).  

The testimony provided indicates that the money was used for the respondent’s benefit to build a garage, buy a truck and pay attorney’s fees. Elder Prot. H’rg (LPER at 3, Nov. 30, 2009, 01:35:49 CST). The parties agree that the respondent owes the petitioner the sum of money she used to secure the aforementioned items, which totaled approximately $40,000.00. If the Court were to allow access to CTF monies in the same manner, it would circumvent the safety mechanisms in place for release of such monies, specifically the aforementioned four-prong test. A potential slippery slope exists whereby an adult CTF beneficiary could enter into agreements with tribal elders, appear before the Ho-Chunk Nation Trial Court and acknowledge the debt, and then the same elder would come before the Court and have nearly instantaneous access to the trust account. BASED UPON THE FOREGOING, the Court acknowledges that the respondent owes the petitioner the aforementioned sum of money; however, the Court denies the request for a release of CTF monies for payment of a debt to the petitioner.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 24th day of May 2010, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Associate Trial Court Judge 
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