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IN THE 

HO-CHUNK NATION TRIAL COURT

	Daria Powless,
            Petitioner,

v.

HCN Enrollment Committee,
            Respondent. 
	
	Case No.:  CV 10-15




ORDER 

(Admitting Evidence and Affirming) 
INTRODUCTION

The Court must determine whether the respondent properly authenticated the DNA test regarding the parentage of the petitioner.  The Court finds the DNA test was properly authenticated.  Therefore, the Court affirms the recommendations of the Ho-Chunk Nation Committee on Tribal Enrollment (hereinafter Tribal Enrollment Committee or Committee) that the petitioner is a proper subject for removal from the Ho-Chunk Nation tribal membership roll for failure to satisfy the blood quantum requirements set out in the Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. II, § 1(b).
PROCEDURAL HISTORY

The Court previously detailed the procedural history of this case in the September 2, 2010 Decision.  Both parties received proper notice of a Motion Hearing scheduled for October 20, 2010, at 1:30 p.m. CST.  Both parties were also given proper notice that the Motion Hearing was rescheduled for November 16, 2010, at 1:30 p.m.  Attorney Wendy Huling appeared personally at this hearing on behalf of the respondent.  Attorney JoAnn Jones appeared personally on behalf of the petitioner.  
The respondent failed to submit a written request for Dr. Allen to appear telephonically.  As there was nothing in the record providing the petitioner with notice that Dr. Allen would be appearing telephonically to authenticate the DNA test, the Court rescheduled the Hearing.  The Hearing was rescheduled for December 13, 2010, at 9:30 a.m. CST, and both parties received proper notice.  The parties were notified that failure to attend this hearing “may result in the entrance of a dismissal or a judgment against the absent party” pursuant to the Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 44(C).  Notice of Hearing, CV 10-15 (HCN Tr. Ct., Nov. 18, 2010) at 1.  On November 18, 2010, the respondent filed a written request for Dr. Allen to appear telephonically.  Motion to Appear Telephonically at 1.

On December 10, 2010, Attorney Jones filed a Notice and Motion to Withdraw as Counsel.  A Motion for Expedited Consideration was not attached.  HCN R. Civ. P. 19(C).  The Court convened the Hearing on December 13, 2010, at 9:30 a.m. CST.  Attorney Huling appeared personally on behalf of the respondent.  Despite no ruling on her Motion to Withdraw as Counsel, Attorney Jones did not appear; the petitioner also failed to appear.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. II – Membership

Sec. 1.

Requirements 

The following persons shall be eligible for membership in the Ho-Chunk Nation, provided, that such persons are not enrolled members of any other Indian nation:

(a) All persons of Ho-Chunk blood whose names appear or are entitled to appear on the official census roll prepared pursuant to the Act of January 18, 1881 (21 Stat. 315), or the Wisconsin Winnebago Annuity Payroll for the year one thousand nine hundred and one (1901), or the Act of January 20, 1910 (36 Stat. 873), or the Act of July 1, 1912 (37 Stat. 187); or 

(b) All descendants of persons listed in Section 1(a), provided, that such persons are at least one-fourth (1/4) Ho-Chunk blood. 

(c) DNA must prove parentage. “DNA” means deoxyribonucleic acid [Amendment II adopted on May 6, 2009 which became effective June 20, 2009 by operation of law.]

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 19.
Filing and Responding to Motions.
(C) Motions for Expedited Consideration. Any Motion that requires action within five (5) calendar days shall be accompanied by a Motion for Expedited Consideration. The Motion for Expedited Consideration shall state the reasons why the accompanying Motion should be heard prior to the normal time period, and what efforts the party has made to resolve the issue with the opposing party prior to filing the Motion for Expedited Consideration.

Rule 58. 
Amendment to or Relief from Judgment or Order.

(A) Relief for Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of the judgment. The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

Rule 61.
Appeals.
Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.
FEDERAL RULES OF EVIDENCE

Rule 201.
Judicial Notice of Adjudicative Facts

(a) Scope of rule. 
This rule governs only judicial notice of adjudicative facts. 

(b) Kinds of facts. 
A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned. 

(c) When discretionary. 
A court may take judicial notice, whether requested or not. 

(d) When mandatory. 
A court shall take judicial notice if requested by a party and supplied with the necessary information. 

(e) Opportunity to be heard. 
A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice has been taken. 

(f) Time of taking notice. 
Judicial notice may be taken at any stage of the proceeding. 

Rule 801. 
Definitions. 
The following definitions apply under this article:

(c) 
Hearsay. 
"Hearsay" is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

Rule 802. 
Hearsay Rule.
Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.
Rule 803. 
Hearsay Exceptions; Availability of Declarant Immaterial.
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(6) 
Records of regularly conducted activity. A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term "business" as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

Rule 901. 
Requirement of Authentication or Identification. 

(a) 
General provision. 
The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims. 

(b)        Illustrations. 
By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule: 

(1) 
Testimony of witness with knowledge. Testimony that a matter is what it is 

 


claimed to be.

SCR CHAPTER 20:  RULES OF PROFESSIONAL CONDUCT FOR ATTORNEYS

SCR 20:1.16 Declining or terminating representation

(b) Except as stated in par. (c), a lawyer may withdraw from representing a client if:

(1) withdrawal can be accomplished without material adverse effect on the interests of the client;

(2) the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

FINDINGS OF FACT

1.
The parties received proper notice of the Hearing scheduled for December 13, 2010.  

2. 
The petitioner, Daria Powless, is a member of the Ho-Chunk Nation, Tribal ID # 439A004799, and resides at W2425 Raedel Lane, Wisconsin Dells, WI 53965-0363.

3.
The respondent, HCN Tribal Enrollment Committee, is a division within the Ho-Chunk Nation Department of Heritage Preservation located on trust lands at Ho-Chunk Nation Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI 54615. See Dep't of Heritage Pres. Establishment & Org. Act of 2001, § 6.5c.
4.
The respondent accepted a voluntary DNA analysis of the petitioner, Daria Powless, showing that Eldon Powless was not her father.  Official Ex. at 8-9.
5.
The Court ordered the respondent to authenticate the DNA analysis in accordance with the Federal Rules of Evidence, or schedule a new DNA test.  Decision, CV 10-15 (HCN Tr. Ct., Sept. 2, 2010) at 18.
6.
At the December 13, 2010 Hearing, the respondent introduced testimony from Ms. Janice Swiggum, Office Manager of the Enrollment Office of the HCN, to explain the office processes and procedures with regards to DNA tests prior to the involvement of the Oklahoma State University Laboratory for Human Identity (hereinafter OSU).  Hr’g (LPER at 3, Dec. 13, 2010, 9:36:04 CST).
7.
The respondent established that Ms. Swiggum has sufficient knowledge and is qualified to testify as to the Nation’s DNA testing processes and procedures prior to involvement by OSU.

8.
The respondent also introduced testimony from Dr. Robert W. Allen, Director of the Laboratory for Human Identity and Chairman of the Department of Forensic Sciences at Oklahoma State University, to explain the processes and procedures used by OSU in the DNA testing of the petitioner.  Hr’g (LPER at 3, Dec. 13, 2010, 9:51:10 CST).
9.
The respondent established that Dr. Allen has sufficient knowledge and is qualified to testify as to OSU’s handling of the petitioner’s DNA test.

10.
OSU is an accredited laboratory by the American Association of Blood Banks, the principal accreditation body in the U.S. for parentage testing laboratories.   Hr’g (LPER at 7, Dec. 13, 2010, 9:53:34 CST).  OSU has been continuously accredited since about 1993.  Id.

11.
The DNA used for testing is obtained by cotton swabs that have scrubbed the lining of the cheek.  Id.  The DNA is subjected to a process known as “SDR,” a parentage test commonly used around the world.  Id.  OSU looks at a collection of 15 different chromosomal addresses that vary within the human population to obtain a DNA profile.  Id.  The DNA profile allows OSU to compare the collection of DNA markers in a child with those of an alleged parent to determine parentage.  Id.  OSU seeks to attain a 99% or greater probability of parentage or exclusion of parentage.  Hr’g (LPER at 7, Dec. 13, 2010, 9:56:27 CST).  
12.
DNA samples were obtained from the alleged father, Mr. Eldon Powless, on June 3, 2005, and the petitioner on June 9, 2005.  Hr’g (LPER at 8, Dec. 13, 2010, 9:58:15 CST).  The samples were received by OSU on June 8, 2005, and June 13, 2005, respectively.  Id.  The results of the DNA test conclusively excluded Mr. Eldon Powless as the father of the petitioner.  Id.
13.
No irregularities were found in the DNA test.  Hr’g (LPER at 9, Dec. 13, 2010, 9:59:57 CST).
14.
The petitioner’s sole purported source of the Ho-Chunk blood quantum necessary for enrollment was from her alleged father, Mr. Eldon Powless.  Official Ex. at 13, 14, and 17.

15.
The DNA test showed that there is a 0.00% chance that Mr. Eldon Powless is the petitioner’s father.  Official Ex. at 8, 9; Hr’g (LPER at 8, Dec. 13, 2010, 9:59:24 CST).
DECISION

 As stated in its previous Decision, this Court had two (2) concerns regarding the admission of the DNA evidence in this case.  First, as offered, the test did not comport with the business records hearsay exception.  Fed. R. Evid. 803(6);
 See Decision, CV 10-15 (HCN Tr. Ct., Sept. 2, 2010) at 16.  Second, the test was not properly authenticated.  Fed. R. Evid.  901;  Id. at 17.  Specifically, the Court decided to adopt a basic admissibility test regarding DNA evidence as laid out by the United States Court of Appeals for the Second Circuit.  Id.  The Court takes judicial notice of the general acceptability of the general theory of DNA evidence and the use of common techniques.  Fed. R. Evid. 201.  However, to be admissible, a qualified witness must give at least some indication how the laboratory work was completed and what analysis was used in making the calculations.  Id., citing United States v. Jakobetz, 955 F.2d 786, 800 (2nd Cir. 1992).  
The Court understands that Federal case law is generally nonbinding in this jurisdiction.  However, the Court found setting basic admissibility requirements to ensure the reliability of this dispositive evidence to be persuasive.  After all, a member’s enrollment status is arguably his/her most important tribal interest.    Following the presentation of witness testimony at the December 13, 2010 Hearing, the Court finds that its concerns were sufficiently addressed and the DNA test offered by the respondent is admissible.                       
Based on the foregoing Findings of Fact, the Court finds that the DNA test offered by the respondent is excluded from the hearsay rule as it is a record of regularly conducted activity.  Fed. R. Evid. 803(6).  The DNA test report submitted as Official Ex. 8 is a record as contemplated by the relevant rule.  Id.  It was made by OSU and personally reviewed by Dr. Allen, a person established to be a qualified witness with knowledge.  Dr. Allen testified that OSU regularly performs these DNA tests and has done so for the Ho-Chunk Nation since about 2004.  Hr’g (LPER at 6, Dec. 13, 2010, 9:52:55 CST).  Therefore, the Court finds that the DNA test report is admissible as a hearsay exception.  Fed. R. Evid 803(6).   
Based on the foregoing Findings of Fact, the Court finds that the DNA test was properly authenticated.  Fed. R. Evid. 901(1).  Dr. Allen is a witness with knowledge, and his testimony sufficiently showed that the DNA test in question is what the respondent claims it to be.  Dr. Allen gave ample testimony as to how the laboratory work was completed and what analysis was used in making the conclusions.  See Hr’g (LPER at 6-9, Dec. 13, 2010, 9:51:25 CST).  There is nothing in the record to lead the Court to believe that the petitioner’s DNA test had been compromised in any way.  Therefore, Dr. Allen’s testimony satisfies the basic admissibility test for DNA evidence that this Court has adopted. 

The admitted DNA evidence conclusively shows that Mr. Powless is not the father of the petitioner.  Official Ex. at 8, 9 and Hr’g (LPER at 8, Dec. 13, 2010, 9:59:24 CST).  As Mr. Powless was the sole purported source of the petitioner’s Ho-Chunk blood quantum, the Court has no choice but to conclude that the petitioner does not meet the constitutional requirement that members “are at least one-fourth (1/4) Ho-Chunk blood.”  Const., Art. II, § 1(b).  Therefore, the Court hereby affirms the Committee’s Decision that the petitioner is “ineligible for membership, and a proper subject for removal.”  Enrollment Committee Decision (Jan. 8, 2010) at 1.    

The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 20th day of January, 2011, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.









Honorable Amanda L. Rockman

Associate Trial Court Judge 
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� The Ho-Chunk Nation Supreme Court adopted the Wisconsin Rules of Professional Conduct.  In re Adoption of Rules of Prof’l Conduct for Att’ys (HCN S. Ct., Aug. 31, 1996).  When a lawyer wishes to terminate representation, certain steps must be taken.  SCR 20:1.16 (b-d).  Typically, a lawyer may withdraw from representation if it can be accomplished without material adverse effect on the client’s interest.  SCR 20:1.16 [7].  However, even in instances where a lawyer is unfairly discharged, a lawyer must take all reasonable steps to mitigate the consequences to the client.  SCR 20:1.16 [9].  In this instance, Attorney Jones faxed a Notice and Motion to Withdraw as Counsel and accompanying Order during the late afternoon of December 10, 2010.  However, the Court rescheduled the hearing to authenticate the DNA test in conjunction with the Federal Rules of Evidence to December 13, 2010 at 9:30 a.m.  See Decision, CV 10-15 (HCN Tr. Ct., Sept. 2, 2010) at 18; Hr’g (LPER, Nov. 16, 2010, 1:40:10 CST); and Notice of Hr’g, CV 10-15 (HCN Tr. Ct., Nov. 18, 2010).  The motion merely states that Attorney Jones “is unable to communicate with [her] client to represent her.”  Notice and Motion to Withdraw as Counsel at 1.  The motion did not contain a Motion for Expedited Consideration.  HCN R. Civ. P. 19 (C).  Therefore, the Court wished to address the motion at the hearing, and did not sign the accompanying order.  Nonetheless, neither Attorney Jones, nor Ms. Daria Powless appeared at the hearing.  The Court will schedule a hearing to address Attorney Jones’ Notice and Motion to Withdraw as Counsel.  The respondent indicated that it did not have a position as to Attorney Jones’ withdrawal.  Hr’g (LPER, Dec. 13, 2010, 9:34:37 CST).  Although this hearing will not have an impact on the substantive disposition of the case, the Court shall nonetheless address the motion.





� In its previous Decision, the Court noted that the DNA test did not fall under the Fed. R. Evid. 803(6) hearsay exception because it was not used in the running of the daily operations of the business.  Decision, CV 10-15 (HCN Tr. Ct., Sept. 2, 2010) at 17.  Upon further analysis, the Court feels a DNA test may be admissible as a Rule 803(6) hearsay exception, but the offering party must still present it through “testimony of the custodian or other qualified witness.”  Fed. R. Evid. 803(6). 


� The Court asks that all future efforts to introduce evidence be done so in the sequence as laid out in the relevant rules with particular attention to detail.  As the petitioner and her attorney were not present at the Hearing, all rights to object to the technical presentation of the evidence were waived.  However, a properly organized presentation of evidence will make the Court’s rulings on such matters more efficient.   


� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/government/judicial/cons_law.htm.
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