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IN THE 

HO-CHUNK NATION TRIAL COURT

	In the Interest of Decedent Member:          

     L.L.L., DOB 09/18/48,
          by Bertha Lowe,

              Petitioner,

 v.
Ho-Chunk Nation Office of Tribal Enrollment,

              Respondent. 
	
	Case No.:  CV 10-89



ORDER

(Requesting Documentation)

INTRODUCTION


The Court must determine whether to release the monies from a decedent tribal member’s Incompetent's Trust Fund ("ITF") to the estate.  The Ho-Chunk Nation has deposited a substantial sum of money in the ITF account prior to the unfortunate passing of the tribal member.  These monies remain in an irrevocable trust held by the Ho-Chunk Nation and administered by Fifth Third Bank in Grand Rapids, MI.  The Court requests a county court order declaring the petitioner to be the personal representative of the decedent’s estate before it can release the ITF to the estate.

PROCEDURAL HISTORY
The petitioner, Bertha Lowe, initiated the current action by filing the October 13, 2010 Petition for Release of Decedent's Per Capita Distribution (hereinafter Petition).  The petitioner attached a copy of the Original Certificate of Death and The Last Will and Testament of Linda L. Lowe (hereinafter Will).  Consequently, the Court issued a Summons accompanied by the Petition and attachments on October 15, 2010, and served the documents upon the respondent’s representative, Ho-Chunk Nation Department of Justice (hereinafter DOJ),
 by personal service as permitted by HCN R. Civ. P. 5(C)(1).  The Summons informed the respondent of the right to file an Answer within twenty (20) days of the issuance of the Summons pursuant to HCN R. Civ. P. 5(A)(2).  The Summons also cautioned the respondent that a default judgment could result from failure to file within the prescribed time period.  

The respondent, by and through DOJ Attorney Paul Rosheim, filed a timely Answer on October 26, 2010.  The respondent asked the Court to dispense with a fact-finding hearing and grant the Petition.  Therefore, the Court shall enter an order based upon the compiled record.  

APPLICABLE LAW

Ho-Chunk NaTION Per Capita DISTRIBUTION Ordinance, 2 HCC § 12

Subsec. 8.
Minors and Other Legal Incompetents.

a.
The interests of minors and other legally incompetent Members, otherwise entitled to receive per capita payments, shall, in lieu of payments to such minor or incompetent Member, be disbursed to a Children's Trust Fund which shall establish a formal irrevocable legal structure for such CTFs approved by the Legislature as soon after passage of this Ordinance as shall be practical, with any amounts currently held by the Nation for passage for the benefit of minor or legally incompetent Members, and all additions thereto pending approval and establishment of such formal irrevocable structure, to be held in an account for the benefit of each such Member-beneficiary under the supervision of the Trial Court of the Nation.  Trust assets of such CTFs shall be invested in a reasonable and prudent manner, which protects the principal and seeks a reasonable return.

Ho-Chunk Nation Rules of Civil Procedure

Rule 5. 
Notice of Service of Process.

(A) Definitions.


(2) Summons - The official notice to the party informing him/her that he/she is identified as a party to an action or is being sued, that an Answer is due in twenty (20) calendar days (See HCN R. Civ. P. 6) and that a Default Judgment may be entered against them if they do not file an Answer in the prescribed time.  It shall also include the name and location of the Court, the case number, and the names of the parties.  The Summons shall be issued by the Clerk of Court and shall be served with a copy of the filed Complaint attached.

(C)  Methods of Service of Process.


(1)  Personal Service.  The required papers are delivered to the party in person by the bailiff, or when authorized by the Court, a law enforcement officer from any jurisdiction, or any other person not a party to the action who is eighteen (18) years of age or older and of suitable discretion.

Rule 27.
The Nation as a Party.

(B) Civil Actions.  When the Nation is filing a civil suit, a writ of mandamus, or the Nation is named as a party, the Complaint should identify the unit of government, enterprise or name of the official or employee involved.  The Complaint, in the case of an official or employee being sued, should indicate whether the official or employee is being sued in his or her individual or official capacity.  Service can be made on the Ho-Chunk Nation Department of Justice and will be considered proper unless otherwise indicated by these rules, successive rules of the Ho-Chunk Nation Court, or Ho-Chunk Nation Law.

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

RELEVANT LAW
WISCONSIN STATUTES

Ch. 856 - Opening Estates

Sec. 856.21. 
Persons entitled to domiciliary letters.

Letters shall be granted to one or more of the persons hereinafter mentioned, who are not disqualified, in the following order:

(1) The person named in the will to act as personal representative.

(2) Any person interested in the estate or the person's nominee within the discretion of the court.

(3) Any person whom the court selects.

Ch. 865 - Probate--Informal Administration

Sec. 865.02. 
Use of informal administration.

(1) Informal administration may be used:

 
(b) Where the decedent died intestate or the requirements of par. (a) 2. and 3. are not satisfied and:

1. All interested persons request or consent in writing to informal administration and to the appointment of the same person as personal representative. A guardian or guardian ad litem may consent on behalf of an interested person who is a minor or incompetent. The probate registrar may appoint a guardian ad litem, and shall have the authority, for such purpose, granted to the court by, and shall proceed pursuant to s. 879.23.

Ch. 867 - Probate

Sec. 867.01. 
Summary settlement of small estates.

(1) AVAILABILITY. The court shall summarily settle the estate of a deceased person without the appointment of a personal representative:

(b) Whenever the estate, less the amount of the debts for which any property in the estate is security, does not exceed $ 50,000 in value and the decedent is survived by a spouse or one or more minor children or both.
FINDINGS OF FACT
1.
L.L.L., DOB 09/18/48, was an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A006086, and died on June 19, 2010, from Huntington’s Disease.  See Original Certificate of Death.

2.
As of September 1, 2010, the decedent had the amount of $30,172.01 deposited in the ITF account.  See Resp't Answer at 1.

3.
This Court has jurisdiction over matters related to per capita trust funds pursuant to Ho-Chunk Nation Per Capita Distribution Ordinance, 2 HCC § 12.8a.

4.
The Will nominated Bertha Lowe as the personal representative of the decedent’s estate on June 14, 2005.  See Will at 1. 
5.
The petitioner has not provided any documentation from a county court declaring her to be the personal representative of the decedent’s estate. 
DECISION


Currently, the Ho-Chunk Nation lacks a probate code, resulting in the absence of a statutory mechanism that would enable the Court to appoint special administrators and issue accompanying rules dictating the manner in which a special administrator should perform his or her duties.  Although custom and tradition informs the distribution of a decedent's clothing and personal effects, the issue of money remains unclear.  See In the Interest of:  A.H.F., by Kenneth Frietag v. HCN Office of Tribal Enrollment, CV 01-148 (HCN Tr. Ct., Jan. 29, 2002) at 4.  Consequently, this Court, which represents the only entity with jurisdiction over a decedent’s per capita, shall refer to safeguards found within state probate law when determining how to disburse ITF monies remaining in trust.


As of September 1, 2010, the ITF of L.L.L., DOB 09/18/48, contained the amount of  $30,172.01.  Wisconsin state law requires that a person open an estate whenever the corpus of the estate exceeds $50,000.00.  Wis. Stat. § 867.01(1)(b).  This state requirement exists to ensure that an administrator of the estate properly disburses funds owned by the decedent as determined by Wisconsin probate law.  See, e.g., In the Matter of: Michael Anthony Adam, DOB 11/61/81, by Audrey Deer Adam v. HCN Office of Enrollment, CV 00-27 (HCN Tr. Ct., Jan. 9, 2001) at 2.   As a precaution, the Court routinely requires petitioners to submit proof of a circuit court appointment of either a personal representative or special administrator even if the estate does not exceed $50,000.00.  See, e.g., In the Interest of Decedent Member:  Cyril S. Hudson, Jr., DOB 04/02/81, by Stephanie Pate v. HCN Office of Tribal Enrollment, CV 01-28 (HCN Tr. Ct., Nov. 14, 2002).
  In either event, Wisconsin state law represents only persuasive, not binding, authority, but the Court views such law as instructive in the absence of tribal law.

The Will nominated Bertha Lowe as the personal representative of the decedent’s estate.  However, the petitioner has not provided any documentation from a county court declaring her to be the personal representative of the decedent’s estate. “The Court insists that a party open an estate to ensure the proper disbursal of [I]TF monies.”  Id. at 10.  Therefore, the Court requests that petitioner file a certified copy of a county court order declaring her to be the personal representative of the decedent’s estate before this Court can release the incompetent’s trust fund to the estate.
The parties retain the right to file a timely post-judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure (hereinafter HCN R. App. P.), specifically [HCN R. App. P.], Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 29th day of October 2010, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge 
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� The Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) permit the Court to serve the Complaint upon the DOJ when the plaintiff/petitioner names as a party either a unit of government or enterprise or an official or employee being sued in their official or individual capacity.  HCN R. Civ. P. 27(B).





� The Court notes that it did not request a circuit court appointment in a case involving a minor child.  In the Interest of:  M.W.B.M., by Bridget A. Morris v. HCN Office of Tribal Enrollment, CV 09-75 (HCN Tr. Ct., Sept. 23, 2009).  However, in that case, the mother provided the Court with a Transfer by Affidavit and testified under oath that she was the guardian of the decedent, none of which are instantly available.  Id. at 7.
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