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IN THE 

HO-CHUNK NATION TRIAL COURT

	Gerald Cleveland, Jr.,

              Plaintiff,

-and-

Wilfrid Cleveland, President of the Ho-Chunk Nation,

              Third-Party Plaintiff,
 v.
Elliot Garvin, Roberta Decorah, and Douglas Greendeer, in their capacity as check signers for the Ho-Chunk Nation Legislature,

              Defendants. 
	
	Case No.:  CV 08-36



ORDER

(Dismissal with Prejudice)

On July 23, 2010, the Court issued an order to advise the parties that it intended to dismiss the instant case due to prolonged inactivity unless a plaintiff subsequently “demonstrate[d] good cause to the contrary in writing on or before August 23, 2010.”  Order (Conditional Dismissal with Prejudice), CV 08-36 (HCN Tr. Ct., July 23, 2010) at 1 (citing Ho-Chunk Nation Rules of Civil Procedure, Rule 56(C)).
  The third-party plaintiff, President Wilfrid Cleveland, by and through Ho-Chunk Nation Department of Justice Attorney Michelle M. Greendeer, submitted a timely filing on August 17, 2010.  Objection to Notice of Intent to Close, CV 08-36 (Aug. 17, 2010).  The plaintiff, Gerald L. Cleveland, Jr., refrained from objecting to the anticipated dismissal.

The third-party plaintiff offers no justification for the nearly eleven-month period of case inactivity, but rather asserts that the Court should continue to hear the matter due to the alleged importance of constitutional issues within the suit.  Id. at 2.  However, the lengthy period of unexplained delay somewhat undermines an assertion of constitutional magnitude on behalf of the Executive Branch.  The Court expected a satisfactory explanation for the prolonged case inactivity, which it did not receive from the third-party plaintiff.  See, e.g., Ho-Chunk Nation v. Jess Steindorf, CV 03-33 (HCN Tr. Ct., Mar. 16, 2010); In the Interest of Minor Child: A.T.H., DOB 03/24/88, by Tom Hopinkah v. HCN Office of Tribal Enrollment, CV 05-20 (HCN Tr. Ct., May 24, 2006).   Therefore, the Court, in its discretion,
 dismisses the case with prejudice.
  See HCN R. Civ. P. 56(C).
IT IS SO ORDERED this 17th day of November 2010, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable Todd R. Matha

Chief Trial Court Judge 
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� Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/?PageID=123.





� As expressed by the Ninth Circuit Court of Appeals:





“[D]iscretion” is defined as: “The power exercised by courts to determine questions to which no strict rule of law is applicable but which, from their nature, and the circumstances of the case, are controlled by the personal judgment of the court.”  Bouvier’s Law Dictionary 884 (8th ed. 1914). Judicial action - discretionary in that sense - is said to be final and cannot be set aside on appeal except when there is an abuse of discretion. 


 


Delno v. Market St. Ry. Co., 124 F. 2d 965, 967 (9th Cir. 1942).  In this regard, the Ho-Chunk Nation Supreme Court has adopted the following definition of abuse of discretion:  “‘any unreasonable, unconscionable and arbitrary action taken without proper consideration of facts and law pertaining to the matter submitted.’”  Daniel Youngthunder, Sr. v. Jonette Pettibone et al., SU 00-05 (HCN S. Ct., July 28, 2000) at 2 (quoting Black’s Law Dictionary 11 (6th ed. 1990)).


� “The authority of a court to dismiss sua sponte for lack of prosecution has generally been considered an ‘inherent power,’ governed not by rule or statute but by the control necessarily vested in courts to manage their own affairs so as to achieve the orderly and expeditious disposition of cases.”  Link v. Wabash R.R. Co., 370 U.S. 626, 630-31 (1962).
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