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IN THE 

HO-CHUNK NATION TRIAL COURT

	Tracy Cole,

            Petitioner,

v.

Ho-Chunk Nation Grievance Review Board,

Ho-Chunk Nation
            Respondents. 
	
	Case No.:  CV 08-39




ORDER

(Show Cause)

The Court hereby grants the petitioner’s request for a Show Cause Hearing pursuant to the Contempt Ordinance, 2 HCC § 5.5a(1)(a).
  The Court shall convene the Show Cause Hearing on Tuesday, March 24, 2009 at 2:30 p.m. CDT.  The Court cautions the respondents that failure to appear at the hearing could result in a finding of contempt, which permits the Court to impose punitive and remedial sanctions.  Contempt Ordinance, § 5.6a.  
On December 23, 2008, the Court issued a judgment against the respondents, wherein the Court upheld the administrative decision.  Furthermore, the Court ordered the following:  
The Court . . . reiterates the relief section in Decision I directing the Executive Director of Personnel to issue the following:

1. 
Reinstatement or Reassignment to comparable position of employment with the Ho-Chunk Nation reflecting the start date of September 9, 2007executed by the following terms: 

2.
 Back pay from date of separation from employment (December 12, 2007)

The GRB maintains the authority to issue such monetary relief in accordance SU 07-05 (HCN S. Ct., Aug. 31, 2007) Janet Funmaker v. Libby Fairchild, in her capacity as Executive Director of HCN Dep’t of Pers. et al. The GRB calculates such relief as follows:  

The employee’s former rate of pay ($8.00/hr) times 8 hours for each day lost (based on a 40hr/wk fulltime schedule). This applies to any granted request for lost wages minus any encumbrances imposed by the Nation, any unemployment compensation paid by the Nation or any calculated wage differential from the former rate of pay to the implementation of such relief granted by the Board. 

3. Leave accrual benefits as follows: 
a. The Grievant is entitled to the weekly credit accrual of Annual Leave at the rate of 1.85 hrs/week reflective of the December 9, 2007 transition from probationary to permanent status less any time utilized. 
b. The Grievant is entitled to the weekly credit accrual of Sick Leave at the rate of .92 hrs/week reflective of the December 9, 2007 transition from probationary to permanent status less any time utilized. 

4. Unmitigated insurance benefits as follows:
Reinstatement of entitled insurance benefits retroactive to December 9, 2007 in accordance with the Nation’s insurance plan. 
Order (Affirming), CV 08-39 (HCN Tr. Ct., Dec. 23, 2008) at 16-17 (citations and footnotes omitted).  The Court included a paragraph detailing the appellate rights.  Id. at 17.  The respondents, however, did not appeal the final judgment to the Ho-Chunk Nation Supreme Court. 
On February 26, 2009, the petitioner filed a motion alleging that the respondents have failed to adhere to the judgment, and consequently requested contempt.  Mot. for Contempt, CV 08-39 (Feb. 26, 2009).  Therefore, at the Show Cause Hearing, the petitioner must demonstrate a prima facie showing of contempt pursuant to the Contempt Ordinance, § 5.5b.  The Court shall then afford the respondents an opportunity to rebut the prima facie showing of contempt in accordance with the Contempt Ordinance, § 5.5d.  
The Judiciary represents a fundamental aspect of tribal sovereignty and the Contempt Ordinance provides a framework for the Court to exercise its inherent authority to secure compliance with orders and procedures and to preserve the dignity and decorum of the Court.  If the petitioner proves a prima facie showing of contempt and the respondents either fail to rebut or fail to appear for the Show Cause Hearing, the Court may find the respondents in contempt of court.  This finding shall enable the Court to impose remedial sanctions against the respondents for up to $100.00 each day that the respondents remain in contempt of Court.  Contempt Ordinance, § 5.6a(2).  Any resulting monetary sanction may be assessed against a tribal member’s quarterly per capita distributions, as it would constitute a debt to the Nation.  Claims Against Per Capita Ordinance, 2 HCC § 8.5a(1).  
APPLICABLE LAW

CLAIMS AGAINST PER CAPITA ORDINANCE, 2 HCC § 8

Subsec. 5.
Permitted Claims Against Per Capita Shares.

a.
The following claims shall be recognized and enforced by the Nation against a Per Capita Share at the time of Payment of the Per Capita Distribution of which it is a part and prior to the distribution of such Per Capita Share to a Tribal Member:

(1)
Any debt or monetary obligation then due and owing by the Tribal Member to the Nation, whether by acceleration or otherwise, which (i) has been established by a judgement of the Trial Court permitting recovery from such Tribal Member's Per Capita Share, or (ii) is stated in writing signed by the Tribal Member and in which the Tribal Member has agreed in writing may be recovered from his Per Capita Share upon delinquency, default, or other event;
CONTEMPT ORDINANCE, 2 HCC § 5
Subsec. 4.
Definitions.  As used in this Ordinance, the following shall have the meaning provided here.
b.
“Contempt of Court” means any or all of the following:
(2)
Disobedience, resistance, or obstruction of the authority, process, or order of the Court.

c.
“Punitive Sanction” means a sanction imposed to punish a past contempt of court for the purpose of upholding the authority of the Court, regardless of whether or not the underlying action has ended or is ongoing.


d.
“Remedial Sanction” means a sanction imposed for the purpose of terminating an ongoing contempt of Court that is purgeable upon compliance with the process, order, or directive of the Court.
Subsec. 5.
Requirements of the Contempt Process.

a.
Standing.
(1)
A Show Cause Hearing shall be requested upon Motion by any of the following:




(a)
A party whose interests are harmed by the alleged contemnor.

b.
Prima facie Burden of Proof.
(1)
The movant must demonstrate the presence of an otherwise valid process, order, or directive of the Court.
(2)
The movant must show that the alleged contemnor had actual or constructive knowledge of the process, order, or directive.
(3)
The movant must demonstrate that the authority, process, order, or directive of the Court has been violated by the alleged contemnor through clear and convincing evidence.
(4)
The movant need not prove the alleged contemnor’s state of mind.

(5)
The Court may establish reasonable findings of fact and conclusions of law from available information only if it is constitutionally capable of doing so.


c.
Opportunity to Be Heard.
(2)
If the alleged contempt occurs out of the presence of the Court, the presiding Judge or Justice may schedule a Show Cause Hearing to be set at a reasonable date and time in the future in order for the Court to consider available defenses and appropriate punitive or remedial sanctions. Proper notice in accordance with the Nation's Rules of Civil Procedure shall be provided, although expedited measures may be taken.
(4)
The alleged contemnor retains the right of legal representation at his or her own expense at a Show Cause Hearing.
(5)
No right to a jury trial exists under this Ordinance.


d.
Burden of Contemnor.  Either during the Summary Procedure or at the Show Cause Hearing, the alleged contemnor bears the burden of establishing that he or she should not be held in contempt because:


(1)
He or she can demonstrate a reasonable inability to comply;



(2)
He or she can show that the underlying order is ambiguous; or
(3)
He or she can demonstrate reasonable and diligent efforts of compliance.
Subsec. 6.
Authorized Sanctions. 


a.
Kinds of Sanctions.
(1)
Payment of a sum of money sufficient to compensate a party for a loss or injury suffered as a result of the contempt of Court.
(2)
Payment of a sum of money to the Court not to exceed $100 for each day the contempt of Court continues.
(3)
An order to designed to redress past disobedience with a prior order of the Court.
(4)
An order designed to ensure compliance with an ongoing order of the Court.
(5)
Any other appropriate sanction or order if the Court expressly finds that paragraphs (1) thru (4) above, would be ineffective to address, terminate, or otherwise ensure compliance in a past or continuing contempt of court.

Subsec. 7.
Appeal of Contempt Order.
c.
Limited Issues on Appeal.  In the event the alleged contemnor fails to respond or challenge the merits of underlying process, order, or directive to the Court which issued the contempt, a challenge to the validity of the process, order, or directive is barred on appeal.  The only appealable question in such cases shall be the validity of the contempt order itself.

IT IS SO ORDERED this 18th day of March 2009, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge










� Parties can obtain a copy of the applicable law by contacting the Ho-Chunk Nation Legislature at (715) 284-9343 or (800) 294-9343 or visiting the legislative website at www.ho-chunknation.com/?PageID=254. 
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