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IN THE

HO-CHUNK NATION TRIAL COURT

	Gerald Cleveland, Jr.,

             Plaintiff,

v.

Elliot Garvin, Roberta Decorah, and Douglas Greendeer, in their capacity as check signers for the Ho-Chunk Nation Legislature,

             Defendants. 
	
	Case No.:  CV 08-36




ORDER

(Granting Leave to File Amended Complaint)

INTRODUCTION


The Court must determine whether to grant the plaintiff’s request for permission to file an amended pleading.  The Court has routinely allowed parties to file amended pleadings following the conclusion of discovery.  The Court accordingly grants the plaintiff’s request, which merely reaffirms a prior order of the Court. 
PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail within its previous judgment.  Order (Denying Mot. to Quash), CV 08-36 (HCN Tr. Ct., Feb. 2, 2009) at 1-2.  For purposes of this decision, the Court notes that the defendants filed an interlocutory appeal of the above-cited opinion on January 29, 2009, which the Ho-Chunk Nation Supreme Court subsequently rejected due to its premature nature.  Order Denying Appeal, SU 09-01 (HCN S. Ct., Feb. 9, 2009).  As a result, the Court mailed Notice(s) of Hearing to the parties on February 12, 2009, informing them of the date, time and location of a Status Hearing.
The Court convened the Hearing on March 17, 2009 at 9:00 a.m. CDT.  The following parties appeared at the Status Hearing:  Attorney Mark L. Goodman, plaintiff’s counsel; Legislator Roberta M. Decorah, defendant; and Attorney Huma Ahsan, defendants’ counsel.  At the Hearing, the parties agreed to set aside the morning of March 31, 2009, as a date upon which to conduct depositions and to hold another status hearing in the afternoon.  Status Hr’g (LPER at 8, Mar. 17, 2009, 09:25:13 CDT).
The Court convened a second Status Hearing on March 31, 2009 at 1:30 p.m. CDT.  The following parties appeared at the Hearing:  Attorney Mark L. Goodman, plaintiff’s counsel (by telephone), and Attorney Huma Ahsan, defendants’ counsel.  The parties informed the Court of a possibility for settlement, but nonetheless requested another status hearing.  Status Hr’g (LPER, Mar. 31, 2009, 01:45:40 CDT).

The Court convened a third Status Hearing on April 14, 2009 at 1:00 p.m. CDT.  The following parties appeared at the Hearing:  Attorney Mark L. Goodman, plaintiff’s counsel (by telephone), and Attorney Huma Ahsan, defendants’ counsel.  The plaintiff requested the ability to file an amended pleading to which the defendants noted their objection.  Status Hr’g (LPER, Apr. 14, 2009, 01:02:46, 01:09:04 CDT); see also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 18 (allowing a party to present a motion in open court).  Regardless, the Court granted the plaintiff’s request from the bench.  Id., 01:05:05 CDT.  The Court now memorializes that decision in writing since the defendants noted an interest in filing a second interlocutory appeal.  Id., 01:24:33 CDT. 

APPLICABLE LAW

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Ch. III - General Rules for Pleading

Rule 18.
Types of Motions.

Motions are requests directed to the Court and must be in writing except for those made in Court.  Motions based on factual matters shall be supported by affidavits, references to other documents, testimony, exhibits or other material already in the Court record.  Motions based on legal matters shall contain or be supported by a legal memorandum, which states the issues and legal basis relied on by the moving party.  The Motions referenced within these rules shall not be considered exhaustive of the Motions available to litigants.

Rule 21.
Amendments to Pleadings.

Parties may amend a Complaint or Answer one time without leave of the Court prior to the filing of a responsive pleading, or if no responsive pleading is permitted, at any time within twenty (20) days of the original filing date.  Subsequent amendments to Complaints or Answers may only be made upon leave of the Court and a showing of good cause, or with the consent of the opposing party.  All amendments to the Complaint or Answer must be filed at least thirty (30) calendar days prior to trial or as otherwise directed by the Court.  When an Amended Complaint or Answer is filed, the opposing party shall have ten (10) calendar days, or the time remaining in their original response period, whichever is greater, in which to file an amended responsive pleading.

Ch. V - Discovery

Introduction.  Discovery is the process used among parties to uncover evidence relevant to the action, including identity of persons having knowledge of facts.  Discovery may take place before an action has been filed and may be used for the purpose of preserving testimony or other evidence which might otherwise be unavailable at the time of trial.  Discovery may include written interrogatories, depositions, and requests for the production of documents and things.  It is the policy of the Court to favor open discovery of relevant material as a way of fostering full knowledge of the facts relevant to a case by all parties.  It is the intent of these rules that reasonably open discovery will encourage settlement, promote fairness and further justice.  

Ch. VI - Trials

Rule 42.
Scheduling Conference.

Scheduling Order.  The Court may enter a scheduling order on the Court’s own motion or on the motion of a party.  The Scheduling Order may be modified by motion of a party upon showing of good cause or by leave of the Court.

FINDINGS OF FACT

1.
The Court incorporates by reference Findings of Fact 1-2 as enumerated in a previous decision.  Order (Regarding Disc.), CV 08-36 (HCN Tr. Ct., Jan. 6, 2009) at 6.

2.
The Court earlier granted the parties the ability to file amendments to the pleadings after the conclusion of the discovery period.  Scheduling Order, CV 08-36 (HCN Tr. Ct., Sept. 18, 2008) at 4.  The Court affords this opportunity in every civil case in which it utilizes the boilerplate scheduling order.
3.
On April 14, 2009, the parties individually acknowledged that they had recently completed discovery activities.  Status Hr’g (LPER, Apr. 14, 2009, 01:04:30, 01:04:42 CDT).  The parties confirmed this status upon further inquiry from the Court.  Id., 01:06:21 CDT.

DECISION

The Court maintains discretion to adjust the scheduling timeframe within any give case, and, as reflected within the Procedural History, it has repeatedly done so in the instant action.  HCN R. Civ. P. 42.  The Court also maintains discretion to permit the filing of an amended pleading,
 and, as a matter of course, it acknowledges the presence of good cause to do so after the completion of discovery.  Id., Rule 21; see also id., Ch. V, Intro.  Consequently, the Court grants the plaintiff’s request to file an amended complaint, and requires the plaintiff to file such document on or before Friday, May 15, 2009.
IT IS SO ORDERED this 24th day of April 2009, but nunc pro tunc April 14, 2009, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 
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� As expressed by the Ninth Circuit Court of Appeals:





“[D]iscretion” is defined as: “The power exercised by courts to determine questions to which no strict rule of law is applicable but which, from their nature, and the circumstances of the case, are controlled by the personal judgment of the court.”  Bouvier’s Law Dictionary 884 (8th ed. 1914). Judicial action - discretionary in that sense - is said to be final and cannot be set aside on appeal except when there is an abuse of discretion. 


 


Delno v. Market St. Ry. Co., 124 F. 2d 965, 967 (9th Cir. 1942).  In this regard, the Ho-Chunk Nation Supreme Court has adopted the following definition of abuse of discretion:  “‘any unreasonable, unconscionable and arbitrary action taken without proper consideration of facts and law pertaining to the matter submitted.’”  Daniel Youngthunder, Sr. v. Jonette Pettibone et al., SU 00-05 (HCN S. Ct., July 28, 2000) at 2 (quoting Black’s Law Dictionary 11 (6th ed. 1990)).  





P:\CV 08-36 Order (Granting Leave to File Am. Compl.)
 




           Page 4 of 5

_1119423101.doc
[image: image3.png]0LOY-¥E7-008 10 7ZLT-+8T (STL)
ST9PS IM ‘ST JoAR] Yoe[g
0L X0g "0'd &)

S
SR
<t|

=




[image: image2.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]





[image: image1.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]








