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 v.
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Case No.:  CV 08-19


													

ORDER
(Affirming)
													

INTRODUCTION

The Court must determine whether to uphold the decision of the Grievance Review Board (hereinafter GRB).  The Court affirms the agency decision because the GRB decision is not arbitrary or capricious.  The analysis of the Court follows below.
	
PROCEDURAL HISTORY

	The petitioner, Summer Dawn Dick, filed a Petition for Administrative Review (hereinafter Petition) on May 9, 2008.  See EMPLOYMENT RELATIONS ACT OF 2004 (hereinafter ERA), 6 HCC § 5.35c; see also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(A)(1)(a).  On May 12, 2008, the Court entered the Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the appeal.  In response, the respondent submitted the administrative record on May 22, 2008.  See HCN R. Civ. P. 63(D).  
The petitioner filed a Petitioner’s Initial Brief on June 12, 2008.  Id., Rule 63(E).  The respondent, by and through Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Alysia LaCounte, filed a Motion to Dismiss on July 14, 2008. The Court denied the Motion on October 2, 2008 and scheduled a status hearing on March 24, 2009. The respondent filed a Respondent’s Brief on March 31, 2009.  The petitioner filed her Petitioner’s Response on April 8, 2009.  Neither party requested oral arguments, prompting the Court to determine the matter on the documentary materials.  Id., Rule 63(G); Scheduling Order at 3.

APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VI - Executive

Sec. 1.		Composition of the Executive.

(b)	The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary

Sec. 6.		Powers of the Tribal Court.

(a)	The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. I - General Provisions

Subsec. 5.	Employment Clause.

	a.	Equal Employment Opportunity.  With the exception of Ho-Chunk Preference in Employment as set forth in paragraph (b), below, it will be a violation of this Act to discriminate based on an individual’s sex, race, religion, national origin, pregnancy, age, marital status, sexual orientation, or disability.

Subsec. 6.	Employee Rights.

	d.	Harassment.

	(1)	Harassment (both overt and subtle) is a form of employee misconduct that both demeans another person and undermines the integrity of the employment relationship by creating an unreasonably intimidating, hostile, and objectively offensive working environment.

Ch. IV - Employee Benefits

Subsec. 27.	Unpaid Leave of Absence.  An employee with more than twelve (12) months of continuous services [sic] full time service may be eligible for an Unpaid Leave of Absence for a period not to exceed three (3) months.  All requests must be approved by the Department of Personnel.

	a.	An Unpaid Leave of Absence may be granted for the following reasons:

		(1)	Continued illness or personal reasons, which extend in time beyond available annual, sick, or FML.  During an Unpaid Leave of Absence for medical reasons, health benefits will continue for up to ninety (90) days;

	(2)	Advanced training, higher education, or research, which will increase employability and job skills that are in the best interests of the Ho-Chunk Nation.  Employees will be responsible for maintaining or discontinuing any employment related discretionary insurance benefits with the Nation.

Ch. V - Work Rules & Employee Conduct, Discipline, & Administrative Review

Subsec. 29.	General Hours of Work and Attendance.

	e.	Abandonment of Employment.  An employee who is absent from his or her assigned work location without authorized leave for three (3) consecutive days or five (5) days in a twelve (12) month period shall be considered absent without authorized leave, and as having abandoned his or her employment.  The employee shall be automatically terminated, unless the employee can provide the Nation with acceptable and verifiable evidence of extenuating circumstances justifying the absence(s).

Subsec. 33.	Grievances.

	a.	Employees may seek administrative and judicial review only for alleged discrimination and harassment.

Subsec. 34.	Administrative Review Process.

	a.	Policy.

		(3)	Following a Board decision, the employee shall have the right to file an appeal with the Ho-Chunk Nation Trial Court (Court).

	d.	Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.

	e.	Witnesses and Evidence.

	(1)	Ten (10) days prior to the hearing, the employee and supervisor shall each provide the Department of Personnel with a list of all witnesses they intend to call at the hearing.  They shall also present copies of any documentary evidence that they would like to submit to the Board.

	(2)	Both parties may amend or supplement their original witness list and/or submit additional documentary evidence within five (5) days after receiving the other party’s list of witnesses and evidence.

	g.	Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:

		(7)	At the conclusion of the presentation of testimony and evidence, the Board will privately deliberate and make a decision within five (5) calendar days.  No record of the Board's deliberation will be made.  The decision of the Board shall describe the facts of the case and determine whether the facts support a violation of the Employment Relations Act or applicable Unit Operating Rules.
h. 	 Scope of Authority and Limited Waiver of Sovereign Immunity.  The decision of the Board shall direct a remedy or remedies consistent with the findings of the Board, enforceable by the Executive Director of Personnel, subject to the following considerations and limitations:
            
(1)  Employees bear the burden of proof to show by a preponderance of the evidence that they have been subject to improper disciplinary action, harassment, or discrimination.
            
(2)  Limited Waiver of Sovereign Immunity. Sovereign immunity of the Nation is limited only to the extent articulated within this section in terms of permitting monetary or equitable relief to employees who have proven discrimination, harassment, or improper disciplinary action. 
            
(3)  The Board may order monetary damages for actual lost wages established in the facts of the case in an amount not to exceed $10,000.00, subject to applicable taxation.
            
(4)  Where the Board finds that an employee has violated the ERA, it will uphold the disciplinary action without modification unless it is shown by preponderance of the evidence that the employer has failed to adhere to principles of progressive discipline or has issued a disciplinary action without reasonable connection or severity in relation to the violation found to have occurred.
 
(5)  Equitable relief may be entered by the Board to be enforced by the Executive Director of Personnel as follows:
                        
      		(a)  The employee may be reassigned or reinstated to the same or comparable position.
                        
      		(b)  Any reference to improper or overturned disciplinary action may be removed from the employee’s personnel file, or notice that such disciplinary action was overturned will be clearly noted on the record of such action such that it cannot be used in progressive discipline or be otherwise held against the employee for future references.
                        
                 		(c)  Award of bridged service credit.
                        
                  		(d)  Restoration of seniority and rate of annual and/or sick leave accumulation in accordance with existing language for such employees.


Subsec. 35.	Judicial Review.

	c.	Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.

d. 	Relief.

(1) This limited waiver of sovereign immunity allows the Trial Court to award
monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation.

(2) The Trial Court may grant equitable relief mandating that the Ho-Chunk
Nation prospectively follow its own law, and as necessary to directly remedy past
violations of the Nation's laws. Other equitable remedies shall only include:

(a) an order of the Court to the Executive Director of the Department of
Personnel to reassign or reinstate the employee;

(b) the removal of negative references from the employee's personnel file;

(c) the award of bridged service credit; and

(d) the restoration of the employee's seniority.

(3) Notwithstanding the remedial powers noted above, the Court shall not grant
any remedies that are inconsistent with the laws of the Ho-Chunk Nation. Nothing in this
limited waiver or within this Act shall be construed to grant a party any legal remedies
other than those included in this section.

	e.	Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.	Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.

Rule 63.	Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

	1.	The following laws provide for filing within thirty (30) days:
		a.	EMPLOYMENT RELATIONS ACT OF 2004

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after receipt of the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision . . . .

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief . . . .  The respondent shall have thirty (30) calendar days after filing of the brief in which to file a Response Brief.  After filing of respondent's Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.

(H) The Court shall decide all cases upon the administrative record, briefs, memoranda and statements filed plus the oral argument, if heard.

(J) The Court maintains discretion to grant continuances upon a showing of good cause.

(L) Either party may appeal the Trial Court’s decision to the Supreme Court.

FINDINGS OF FACT

1.	The petitioner, Summer Dawn Dick, maintains a mailing address of W11223 Krome Rd., Black River Falls, WI,54615, and was formerly employed  as a Table Games Dealer at Majestic Pines Casino, a division within the Ho-Chunk Nation Department of Business (hereinafter Business Department), located at W9010 State Hwy 54E, Black River Falls, WI 54615.  See Dep't of Bus. Establishment & Org. Act of 2001, 1 HCC § 3.5c.  
2.	The Business Department is an executive department with principal offices located on trust lands at Ho-Chunk Nation Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  See Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VI, § 1(b).  
3.	The respondent, Jonette Pettibone was the supervisor at the Majestic Pines Casino, Table Games Department, and the direct supervisor of Ms. Dick.  Petition for Administrative Review, CV 08-19 (HCN Tr. Ct., May 9, 2008) (hereinafter Petition) at 2. 
4.	The petitioner filed a Ho-Chunk Nation Grievance Form on August 31, 2007.  Id at 2.2.; see also ERA, § 5.34d.  In particular, the petitioner grieved the following January 5, 2007 incident:  “dismissal by the Grievance Board.”  Id. 
5.	In the Ho-Chunk Nation Grievance Form the petitioner sought the following relief: “1. To be made fulltime [sic]; 2. To calculate my annual leave and sick leave accrual rate at full time since December of 2006. (or at a rate equivalent to the hours I actually worked); 3. To be paid (reimbursed) holiday pay for the days I was only paid ½ time; 4. No retaliation – meaning no reduced hours – not always being the one sent home on a slow night.” Ho-Chunk Nation Grievance Form at 3.
6.	On April 10, 2008, the Grievance Review Board (hereafter GRB) conducted a hearing.  Decision, GRB-106.07 (GRB, April 10, 2008) (hereinafter Decision) at 1
7.	The GRB dismissed the grievance for lack of subject-matter jurisdiction and for failure to indicate relief within the GRB’s authority.  Id. (quoting ERA, § 5.33a).
8.	On May 9, 2008, the petitioner filed an initial pleading with the Court, seeking judicial review of an alleged “dismissal by the Grievance Board.”  Petition at 1.
9.	In her initial pleading the petitioner requested the following relief: “1. Be made a full-time employee; 2. My leave hours adjusted to reflect full time; 3. Monetary Compensation for having no insurance and for being denied full time status which affected my car loan interest; 4. Insurance Benefits.” Petition at 3.
10.	The petitioner did not continuously work more than 32 hours per week. Ho-Chunk Nation Hours Worked Report.

DECISION
 
The Court thoroughly examined the origin of administrative agency review and associated standards of review within a prior case.  Regina K. Baldwin et al. v. Ho-Chunk Nation et al., CV 01-16, -19, -21 (HCN Tr. Ct., Jan. 9, 2002) at 12-26.  It is clear that if the GRB has substantial evidence to justify their decision, and their decision is not arbitrary and capricious, that the Court should give deference to the GRB decision. Id at 15.
In the instant case, the GRB ruled that the board lacked the authority to hear the matter. Decision at 1.  The GRB only has the authority granted by the legislature. ERA, § 5.33.  That authority is restricted to matters pertaining to “unlawful harassment, discrimination, suspensions, terminations or hiring procedures.” Decision at 1.  The petitioner made no claims of termination, suspension, harassment or discrimination. Petition at 1-5.  Since the petitioner’s claim is not one of the claims deemed permissible by HCN Legislature in the ERA, the GRB does not have the authority to hear the case. 
Furthermore, the Court is estopped from issuing any relief outside the bounds set by law. ERA, § 5.35.  The GRB cited, as another reason for dismissal, that they lacked the authority to grant the equitable relief requested. Decision at 1.  In granting equitable relief the GRB is limited to “restoration of seniority, restoration of bridge service credit, reinstatement/reassignment to job position, removal of negative references from personnel file, or monetary relief”. Id. The petitioner requested of the GRB: “1. To be made fulltime [sic]; 2. To calculate my annual leave and sick leave accrual rate at full time since December of 2006. (or at a rate equivalent to the hours I actually worked); 3. To be paid (reimbursed) holiday pay for the days I was only paid ½ time; 4. No retaliation – meaning no reduced hours – not always being the one sent home on a slow night.” Ho-Chunk Nation Grievance Form at 3.  Clearly none of the remedies requested by petitioner are available from the GRB. 
The petitioner sought the following, slightly different, relief from the Court: “1. Be made a full-time employee; 2. My leave hours adjusted to reflect full time; 3. Monetary Compensation for having no insurance and for being denied full time status which affected my car loan interest; 4. Insurance Benefits.” Petition at 3.  It is clear that the relief sought by the petitioner falls outside the bounds of the remedies allowed by the ERA.  The bounds set for the Court are identical to the aforementioned bounds set for the GRB. Id.  Since the GRB lacked authority to hear the matter, as well as authority to grant the requested relief, the court must therefore affirm the GRB decision and deny the petitioner’s request for relief.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 15th day of June 2009, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

						
Honorable Amanda L. Rockman
Associate Trial Court Judge 
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