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IN THE 
HO-CHUNK NATION TRIAL COURT


	[bookmark: Parties]Kerry Funmaker,
            Petitioner,

v.

Ho-Chunk Nation Grievance Review Board
            Respondent. 
	
	[bookmark: CaseNumber]


Case No.:  CV 09-15



ORDER
(Final Judgment)


INTRODUCTION
The Court must determine whether to uphold the decision of the Grievance Review Board (hereinafter GRB).  The Court finds that the petitioner was not lawfully discharged from his employment based upon a violation of the Nation’s sexual harassment law.  Upon remand, the GRB failed to apply the facts of the case to the applicable section of the EMPLOYMENT RELATIONS ACT OF 2004 (hereinafter ERA) regarding sexual harassment, and therefore, the decision of the GRB was arbitrary and capricious.  The analysis of the Court follows below.

PROCEDURAL HISTORY
	The petitioner, Kerry M. Funmaker, by and through Attorney Mark L. Goodman, filed his Petition for Administrative Review of Grievance Review Board Decision on March 9, 2009.  See ERA, 6 HCC § 5.35c; see also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(A)(1)(a).  On March 17, 2009, the Court entered the Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the appeal.  The respondent subsequently submitted the administrative record on April 1, 2009. See HCN R. Civ. P. 63(D).  The petitioner reacted by filing the Initial Brief on April 16, 2009.  Id., Rule 63(E).  The respondent filed a timely Response Brief on May 15, 2009.  Id.  The petitioner filed his timely Reply Brief on May 26, 2009.  Id.
	
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VI - Executive

Sec. 1.		Composition of the Executive.

(b)	The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary

Sec. 6.		Powers of the Tribal Court.

(a)	The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Art. X - Bill of Rights

Sec. 1.		Bill of Rights.

(a)	The Ho-Chunk Nation, in exercising its powers of self-government, shall not:

	(8)	deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;	

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. 1 - General Provisions

Subsec. 6.	Employee Rights.

	e.	Sexual Harassment.

		(1)	Purpose.  The purpose of the Ho-Chunk Nation sexual harassment policy is to:

			(a)	Prohibit sexual harassment in the workplace.

		(2)	Policy.  Sexual harassment by or of supervisors, employees, or non-employees is strictly prohibited and will be investigated for possible disciplinary action.

	(a)	No employee shall be subjected to unsolicited and/or unwelcome sexual overtures or conduct, either verbal or physical.

	(b)	Sexual harassment will be treated as misconduct with appropriate disciplinary sanctions, up to and including termination.

	(d)	The Department of Personnel shall promulgate guidelines and procedures for the reporting and complaint handling procedures within the Nation.

	(e)	An employee who believes that he or she has been subjected to unwelcome sexual conduct or that there exists an objectively hostile work environment has a duty to report the situation.  Such report shall be made directly to the Department of Personnel.

	(f)	All reports, including both formal and informal, of sexual and other unlawful harassment will be promptly, actively, and confidentially investigated by the Department of Personnel.

		(3)	Prohibited Conduct.  

		(a)	Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitutes prohibited sexual harassment when at least one of the following criteria is met.

	3.	Such conduct has the purpose or effect of reasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive work environment.

			(b)	Examples of prohibited conduct, include, but are not limited to:

				1.	Unwelcome sexually suggestive comments or sounds.
				2.	Unwelcome sexual flirtation.
				3.	Unwelcome touching.
				4.	Unwelcome advances or propositions.

		(4)	Penalties.

(a) Where an investigation concludes that an employee has committed an act of sexual harassment, that employee must attend Employee Assistance Program (EAP) counseling, disciplined [sic] by a minimum three (3) day suspension, and may be subject to further disciplinary action up to and including termination.

(b) Providing false information in the course of a sexual harassment investigation is grounds for disciplinary action up to and including termination.

(c) A supervisor’s failure to adequately respond to a sexual harassment matter or failure to discipline an employee for sexual harassment will result in disciplinary action.  That supervisor must attend Employee Assistant Program (EAP) counseling, disciplined by a minimum three (3) day suspension and may be subject o further disciplinary action up to and including termination. 

Ch. V - Work Rules & Employee Conduct, Discipline, & Administrative Review

Subsec. 30.	Employee Conduct

	b. 	Employees who engage in, or are associated with illegal or inimical conduct, the nature which adversely affects the Ho-Chunk nation, or their ability to carry out their employment responsibilities, will be subject to disciplinary action, including termination.  

	e.	Unacceptable conduct. The following employee acts, activities, or behavior that are unacceptable conduct. 

		(18) Inefficiency, incompetency, or negligence in the performance of duties, including failure to perform assigned task or training, or failure to discharge duties in a prompt, competent, and reasonable manner. 

		(19) Refusal or inability to improve job performance in accordance with written or verbal direction after a reasonable trial period, not to exceed thirty (30) days, which is specified in writing. 

		(28) Any other actions considered inappropriate, or detrimental to employee working environment. 


Subsec. 31.	Employee Discipline.

	a.	Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due process to the employee prior to suspending or terminating any employee.  Types of discipline include:

		(2)	Termination.

Subsec. 33.	Administrative Review Process.

	a.	Policy.

		(1)	The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).

		(2)	Employees are entitled to grieve suspensions or terminations to the Board.  The Board will be selected from a set pool of employees and supervisors with grievance training, who will review a case and determine whether to uphold the discipline.

		(3)	Following a Board decision, the employee shall have the right to file an appeal with the Ho-Chunk Nation Trial Court (Court).

	c.	Notification of Disciplinary Action.  At the time an employee is notified of disciplinary action, the employee shall be advised of his or her right to a hearing before the Grievance Review Board.

	d.	Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.

	f.	Hearing Procedure

		(1)	Review of Record.  The Board will convene to review the records submitted to the Board prior to appearance by the grievant and supervisor to present their cases.  Staff of the Department of Personnel shall also appear and be available to advise all participants with regard to policy and procedure.

		(3)	Employee's Presentation.  When the supervisor's presentation has concluded, the employee shall present to the Board the reasons why he or she believes that the disciplinary action should not be upheld.  The employee may call witnesses at this time.  This presentation shall not exceed two hours without the Board's permission.

	g.	Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:

		(7)	At the conclusion of the presentation of testimony and evidence, the Board will privately deliberate and make a decision within five (5) calendar days.  No record of the Board's deliberation will be made.  The decision of the Board shall describe the facts of the case and determine whether the facts support a violation of the Employment Relations Act or applicable Unit Operating Rules.

Subsec. 35.	Judicial Review.

	a.	Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.
	c.	Judicial review of a grievance involving suspension, termination, discrimination or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.

	d.	Relief.
		(1)	This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation.

	e.	Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION CONTEMPT ORDINANCE, 2 HCC § 5

3. Declaration of Policy. The Ho-Chunk Nation, mindful that the Judiciary represents a fundamental aspect of Tribal sovereignty, recognizes that the Nation’s Courts retain the inherent authority to exercise the power of contempt. The contempt power established herein will preserve the dignity and decorum of the Judicial Branch, secure compliance with orders and procedures, and protect the due process rights of those appearing before the Courts.



HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 57. 	Entry and Filing of Judgment. 

All judgments must be signed by the presiding Judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk. A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing. The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk. Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a set rate by the Legislature or at five percent (5%) per year if no rate is set. 

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 63.	Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after receipt of the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision . . . .
(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief . . . .  The respondent shall have thirty (30) calendar days after filing of the brief in which to file a Response Brief.  After filing of respondent's Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.





FINDINGS OF FACT[footnoteRef:1] [1:  The Court does not perform a de novo review of administrative agency decisions, and, consequently, generally refrains from making independent factual findings.  ERA, § 5.35e.  Unless otherwise clearly indicated, the below findings of fact constitute relevant findings of the administrative agency for purposes of this judgment as articulated within the administrative decision.  The Court shall only propose alternative findings of fact in the event that the agency's factual rendition is not supported by substantial evidence.  See infra p. 16.] 


1.	The petitioner, Kerry M. Funmaker, resides at E11241 Littlegeorge Road #106, Baraboo, WI 53913.  The petitioner was employed as the Security Supervisor at the Ho-Chunk Nation House of Wellness, located at S2845 White Eagle Road, Baraboo, WI 53913.
2.	The respondent, GRB, is a statutorily established entity for the purpose of hearing certain employment grievances, and is comprised of selected members who receive training facilitated by the HCN Department of Personnel (hereinafter Personnel Department).  
3.	On April 8, 2008, the GRB issued a decision.  In re the Matter of:  Kerry Funmaker v. House of Wellness et al, GRB-140-07T (GRB, April 8, 2008) (hereinafter Decision I). 
4.	The following witnesses offered testimony for purposes of the aforementioned decision: 
a)  Roberta Funmaker, the petitioner’s immediate supervisor; 
b)  Sandy Martin, Ms. Funmaker’s immediate supervisor;  
c)  Georgia Lonetree, author of the formal complaint; 
d)  Brittany Yazzie, subject of the formal complaint and granddaughter of Ms. Lonetree;[footnoteRef:2] e)  Ardith Snowball, informal complainant against the petitioner; [2:   The GRB permitted Georgia Lonetree to provide assistance to Brittany Yazzie during her testimony before the Board because Ms. Yazzie is hearing impaired and had lost one of her hearing aids.  The nature of this assistance is not clear from the audio recording.  See Brittany Yazzie Testimony, CD KFunmaker IV.] 

f)  Robin Blackdeer, Ms. Lonetree’s supervisor; and
f)  Kerry Funmaker, the petitioner. 
5.	The following documents composed the administrative record for the grievance and subsequent appeal to the Trial Court:
	a) An audio recording of the testimony offered by the aforementioned witnesses in Finding 4 on April 8, 2008; 
	b) An unsigned and undated Hearing Notice; 
	c) A memorandum to the petitioner from Pamela Kasper, Employee Relations Assistant, on behalf of the GRB regarding procedural and legal requirements for his pending grievance hearing before the board, dated March 14, 2008; 
	d) A letter from Rick McArthur, Employee Relations Coordinator, on behalf of the GRB confirming receipt of the grievance by the petitioner, dated December 5, 2007; 
	e)  An Affidavit of Service signed by Pamela Kasper, dated March 21, 2008; 
	f) A correspondence from Attorney Mark Goodman regarding a notice of appearance on behalf of the petitioner, dated November 5, 2007; 
	g)  A Grievance Form signed by the petitioner and dated October 30, 2007; 
	h) An email correspondence to Pamela Kasper from Attorney Brian Stevens, HCN Department of Justice, regarding the grievance hearing, dated March 25, 2008; 
	i)  A Suspend/Terminate Approval Request signed by Andrea Estebo, and “Sandy Martin for Roberta Funmaker,” and approved by Russell Hunter of the Department of Personnel, dated October 19, 2007; 
	j)  A Disciplinary Action Form signed by Andrea Estebo and unsigned by a supervisor or division director/manager, which specifies the ERA violations of 
Sexual Harassment – (3) Prohibited conduct; Unwelcome sexual flirtation, unwelcome advances or propositions, unwelcome jokes of a sexual nature, unwelcome slurs and other verbal, graphic, or physical conduct relating to an individual’s gender,

dated October 19, 2007; 
	k)   A memorandum to the petitioner from Roberta Funmaker regarding his termination from the position of Security Supervisor; 
	l)  A checklist entitled “Due Process for Suspension/Termination,” which was incomplete, unsigned and undated;  
	m)  A partially completed and unsigned Performance Review & Disciplinary Action Summary Sheet regarding the petitioner, indicating a July 25, 2005 initial hire date for the petitioner and including three comments filled in by an unknown individual: 
 i)  “[The petitioner] [r]eceived and signed for ERA which spells out the sexual harassment policy[,]” in the Discussion Planner Date(s) section of the form; 
ii) “Supervisor met with Kerry in March 2007 and was given a verbal discipline regarding and [sic] unwelcome sexual advance.  Kerry Received Sexual Harassment [sic] training[,]” in the Follow up Discussion Date(s) section of the form.  
iii) The Conclusion of Summary & Recommendation portion the sheet states: “Kerry is the Security Supervisor and his conduct should be above reproach.  The complaints are ongoing – Kerry asking women out, and making women feel uncomfortable.  The sexual comments he has admitted to making as women enter the building is totally unacceptable.”
n)  An Investigation Findings Form signed by Cari Fay of the Department of Personnel and dated October 17, 2007; 
o) A correspondence from Attorney Goodman to the GRB regarding the pending hearing and witness list and a copy of the Appeal Tribunal Decision for the administrative record in the case of In the Matter of Employee: Kerry M. Funmaker, Appellant, v. Ho-Chunk Nation, Respondent, State of Wisconsin Dept. of Workforce Development, Hearing No. 07005169B0, dated January 4, 2008; 
	i) The Appeal Tribunal awarded unemployment compensation benefits to the petitioner after an initial denial. 
6.	On February 10, 2009, the GRB issued a decision affirming their prior decision on April 8, 2008.  In re the Matter of:  Kerry Funmaker v. House of Wellness et al, GRB-140-07T, CV 08-18 (GRB, Feb. 10, 2009) (hereinafter Decision II) at 5.
	a. 	To address the Court’s remand, the GRB found that
. . . support for the details contained within the DESCRIPTION OF NEGATIVE PERFORMANCE OR BEHAVIOR [sic], which further supports the former portion of the Disciplinary Action Form titled, “SPECIFIC VIOLATION(S) OF EMPLOYMENT RELATIONS ACT[,]” and, “felt the testimony wholly support the investigative findings which supports to ascription of [the ERA provision regarding sexual harassment]. 

Id. at 4.  The GRB indicated that the Disciplinary Action Form and Investigation Findings Form were the relevant documentary evidence for their upholding of the termination at issue in the instant case. Id. 
 
	b.	The GRB indicated the facts contained in the witness testimony offered by Brittany Yazzie, Ardith Snowball, Fran Rivera and Sandy Martin were determinative and that “[t]he hearing brought the faces and words of the individuals whose experience(s) were most indignantly compartmentalized by the generic language of the ERA.”[footnoteRef:3]  Id. at 4. [3:  Witness Sandy Martin did not directly witness any alleged sexual harassment by the petitioner. Instead, the witness testified as to an incident involving Fawn Stumbling Bear and a car accident.  Ms. Martin testified that she was aware that Ms. Stumbling Bear had refused assistance from Mr. Funmaker after a car accident during work hours and preferred to wait for assistance from other individuals.  Decision II  at 4.  Though the GRB is not encumbered by the formal rules of evidence “apart from relevancy issues,” the Court notes that this double hearsay is not substantiated by documentary evidence, an admission by the petitioner, the sexual harassment investigation, other testimony or by Fawn Stumbling Bear herself.  See ERA 6 HCC 5.34(g)(4). ] 

	i) 	Ms. Yazzie testified that the petitioner told her he would like to ask her out on a date when she turned 18 years old in January 2007.  See Brittany Yazzie Testimony, CD KFunmaker IV (GRB, April 8, 2008).
		ii)  	Ms. Snowball testified that the petitioner asked her questions about her personal relationship during the course of a work-related site visit to the House of Wellness in March 2007.  See Ardith Snowball Testimony, CD KFunmaker III (GRB, April 8, 2008).  She stated that she could not put into words how uncomfortable this conversation with the petitioner made her feel.  Id.; see also Decision II at 4.  She also stated that while she informed supervisor Sandy Martin of this incident, she did not pursue a formal complaint against the petitioner.  Id. Additionally, she testified that the petitioner did not ask her further intrusive questions regarding her personal life, nor did he ask her for a date or any further social interaction. Id.
		iii) 	Ms. Rivera testified that the petitioner stated “I like you” to her in a sexually suggestive manner in July 2007.  She also confirmed the “locker room talk” among the security desk employees that had been admitted to by the petitioner and her co-workers and testified that “it didn’t bother me,” and that “guys will be guys, you know.”  See Fran Rivera Testimony, CD KFunmaker III (GRB, April 8, 2008).  
7.	A formal complaint was filed against the petitioner by Georgia Lonetree, on behalf of her granddaughter Brittany Yazzie, on October 5, 2007.  Ms. Lonetree claimed that the petitioner committed sexual harassment and “sexual abuse” by asking her seventeen year old granddaughter out on a date when she turns 18, in January 2007.  See Yazzie Testimony, CD KFunmaker IV; Georgia Lonetree Testimony, CD KFunmaker II (April 8, 2008).  
 8.	On October 16, 2007, an investigation was conducted by Cari Fay of the Department of Personnel regarding the sexual harassment claim.  See Ho-Chunk Nation Investigation Findings Form; see also Decision I at 2.
9.	The investigation conducted by the Department of Personnel could not substantiate the claims that petitioner asked Ms. Yazzie on a date.  HCN Investigation Findings Form at 3.
10.	The investigation found that three (3) employees had used “locker room talk” at the security desk, by way of the employees’ admissions.  Id at 2.  These three (3) employees were subsequently disciplined, two (2) were suspended and the petitioner was terminated.  Decision I at 8.	
11.	On October 19, 2007, the petitioner’s termination was finalized. Id.; see also Termination Letter. 
12.	The petitioner timely grieved the suspension and termination to the GRB on October 30, 2007.  Decision I at 1; Grievance Form; see also ERA, § 5.34d.

DECISION

	The petitioner presented four (4) issues upon his initial administrative appeal.  See Funmaker v. GRB, CV 08-16 (HCN Tr. Ct., Dec. 19, 2008) at 9.  The Court reserved judgment on two issues: 1) Whether the petitioner’s termination bore a reasonable relationship to his violation and complied with the progressive discipline policy of the ERA, and 2) Whether the discipline meted out by the employer violated the petitioner’s Constitutional right to equal protection.  Id. at 10.  The Court remanded the prior case to the GRB to allow the agency to find facts that qualify as sexual harassment under the law, for the purposes of determining how the petitioner’s conduct was lawfully categorized as sexual harassment under the third prong of the Nation’s sexual harassment policy.  Id. at 14.   The GRB failed to do so, and thus, the decision of the GRB to uphold the petitioner’s termination is arbitrary and capricious.  The Court need not reach the equal protection issue raised by the petitioner. 
The Court thoroughly examined the origin of administrative agency review and associated standards of review within a prior case.[footnoteRef:4]  Regina K. Baldwin et al. v. Ho-Chunk Nation et al., CV 01-16, -19, -21 (HCN Tr. Ct., Jan. 9, 2002) at 12-26.  The Court directs the parties to that decision for a comprehensive discussion.[footnoteRef:5]  For purposes of this case, the Court reproduces the portion of the discussion dealing with formal on the record adjudication. [4:  The Supreme Court has noted its displeasure with the Court’s seeming overreliance on federal precedent in regards to adjudicating administrative appeals.  The Court clearly regards such precedent as persuasive and not binding authority.  The Court deems that prior trial court decisions did not provide an adequate foundation for examining tribal agency actions.  See Janet Funmaker v. GRB, CV 08-37 at 10 n.7.  The Court’s citation to federal case law serves as an incorporation of these doctrines and principles into tribal jurisprudence, which represents a legitimate judicial function, especially in light of the adoption of administrative law by HCN Legislature.  Courts routinely analogize to outside case law for purposes of examining similar legal issues.  ]  [5:  The full text of Baldwin appears at www.ho-chunknation.com/?PageID=156.] 

	Executive agencies may engage in formal on the record adjudication, resulting in the promulgation of rules through the formation of a body of case precedent.  See, e.g., Dickinson v. Zurko, 527 U.S. 150 (1999); Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359 (1998); Bowman Transp. v. Ark.-Best Freight Sys., 419 U.S. 281 (1974).  In reviewing adjudicative rulemaking, as well as other forms of agency action, courts begin by recognizing that Congress intended the Administrative Procedure Act to "establish[ ] a scheme of 'reasoned decisionmaking.'"[footnoteRef:6]  Allentown, 522 U.S. at 374 (quoting Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 52 (1983)).  Courts then perform a two-tiered analysis, determining whether the adjudicative rule satisfies a substantial evidence standard, and, if so, whether the rule escapes a designation of arbitrary and capricious.[footnoteRef:7]   [6:  The HCN Legislature has incorporated the acknowledged federal standards within certain legislation.  See, e.g., . former AMENDED & RESTATED GAMING ORDINANCE OF THE HO-CHUNK NATION (hereinafter GAMING ORDINANCE), § 1101(c)(v); compare 5 U.S.C. § 706.]  [7:  The ERA directs that "[t]he Trial Court may only set aside or modify a Board decision if it was arbitrary and capricious."  ERA, § 5.35e; but cf. GAMING ORDINANCE, § 1101(c)(v).  Nonetheless, the Court shall continue to engage in the two-tiered analysis due to the inseparable components of the inquiry.  Furthermore, some federal courts have denoted a convergence of the standards, making any analytical distinction unattainable.  See, e.g., Aircraft Owners & Pilots Ass'n v. FAA, 600 F.2d 965, 971 n.28 (D.C. Cir. 1979) (describing the distinction as "largely semantic").  This Court disagrees with this assessment, at least in the context of formal on the record adjudication, but it reveals the interrelatedness of the two standards.] 

	The two (2) inquiries represent "'separate standards.'"  Bowman, 419 U.S. at 284 (quoting Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 413 (1971)).  Consequently, a court "may properly conclude[ ] that, though an agency’s finding may be supported by substantial evidence, . . . it may nonetheless reflect an arbitrary and capricious action."  Bowman, 419 U.S. at 284.  In such an event, the Court would afford no deference to the adjudicative rule of the agency precisely because the rule could not withstand the more deferential arbitrary and capricious standard.
	The substantial evidence standard has no application beyond the review of "record-based factual conclusion[s]," and only in unusual circumstances will agency action surviving a substantial evidence review falter when scrutinized further.  Dickinson, 527 U.S. at 164.  In performing the second-tier of analysis, arbitrary and capricious review, 
[a] reviewing court must "consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment. . . .  Although this inquiry into the facts is to be searching and careful, the ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency."  The agency must articulate a "rational connection between the facts found and the choice made."  While [a court] may not supply a reasoned basis for the agency’s action that the agency itself has not given, [a court] will uphold a decision of less than ideal clarity if the agency’s path may reasonably be discerned.  

Bowman, 419 U.S. at 285-86 (citations omitted).
	Typically, however, a court will suspend its review after ascertaining the presence of substantial evidence.  "Substantial evidence is more than a mere scintilla.  It means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Edison Co. v. Labor Bd., 305 U.S. 197, 229 (1938).  The relevant evidence must retain probative force, and, therefore, "[m]ere uncorroborated hearsay or rumor does not constitute substantial evidence."  Id. at 230.  And, a court must examine the evidence supporting the decision against "the record in its entirety, including the body of evidence opposed to the [agency’s] view."  Universal Camera Corp. v. Labor Bd., 340 U.S. 474, 488 (1951); see also 5 U.S.C. § 706.  
	Nonetheless, as noted above, an adjudicative rule rightfully subjected to the two-tiered analysis must also at its core represent the outcome of a reasoned deliberation.  "[T]he process by which [an agency] reaches [its] result must be logical and rational."  Allentown, 522 U.S. at 374.  Courts accordingly must ensure compliance with the requirement of reasoned decision-making.  In this regard,  
[i]t is hard to imagine a more violent breach of that requirement than applying a rule of primary conduct or a standard of proof which is in fact different from the rule or standard formally announced.  And the consistent repetition of that breach can hardly mend it. . . .  The evil of a decision that applies a standard other than the one it enunciates spreads in both directions, preventing both consistent application of the law by subordinate agency personnel . . . , and effective review of the law by the courts. 
 
Id. at 374-75.  The inconsistent or contrary application of an adjudicative rule must result in a finding that the agency has failed to support its action by substantial evidence.  A court cannot deem subsequent aberrations as simply agency interpretations of the underlying rule.  Id. at 377-78.
	To reiterate, a court must determine whether the challenged administrative action rests upon substantial evidence and escapes a characterization of arbitrary and capricious.  Furthermore, the need for reasoned decision-making and the consistent application of resulting decisions underlie and overarch the statutorily based analysis.  Apart from this predominate approach to agency review, instances exist when a court must designate an administrative decision as either contrary to law or otherwise not deserving of deferential treatment.  While the Court remains cognizant of its obligation to "examine the evidence supporting the decision against 'the record in its entirety, including the body of evidence opposed to the [agency’s] view,'" Baldwin, CV 01-16, -19, -21 at 15 (quoting Universal Camera Corp. v. Labor Bd., 340 U.S. 474, 488 (1951)), "[t]he agency must articulate a 'rational connection between the facts found and the choice made.'"  Id. (quoting Bowman, 419 U.S. 285; see also Patricia A. Lowe-Ennis et al. v. HCN TERO Comm’n., CV 04-06-07 (HCN Tr. Ct., Feb. 7, 2006) at 20-21.
As noted above, the ERA attempts to limit the appellate role "to set[ting] aside or modify[ing] a Board decision if it was arbitrary and capricious."  ERA, § 5.35e.  The ERA does not articulate the Court's ability to set aside an agency decision that proves "contrary to law."  Cf. prior GAMING ORDINANCE, § 1101(c)(v).  Such a seemingly broad recognition of judicial authority, however, does not invite or permit a de novo review in the context of a typical administrative review.  That is to say, a court cannot bypass the obviously deferential standards of review when it perceives an isolated question of law.  Rather, a court may only set aside an agency action as contrary to law when the agency clearly acts outside the parameters of its legislatively delegated authority.  For example, this Court would not need to defer to a GRB decision that claimed to determine an enrollment issue under the guise of a Ho-Chunk preference grievance.  Such a decision would certainly be struck down as contrary to law regardless of whether the HCN Legislature incorporated this provision in the standard of review paragraph.  See Willard Lonetree v. GRB, SU 07-04 (HCN S. Ct., Oct. 8, 2007) at 4 (noting appellate agreement with this premise).  
	 The ERA discusses prohibited conduct with regards to sexual harassment.  ERA, 6 HCC §5.6e(3)(a).  Specifically, the ERA states that “[u]nwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitutes prohibited sexual harassment when at least one of the following criteria is met . . . .”  Id.  The third enumeration, or prong, regarding prohibited conduct focuses on the conduct having “the purpose or effect of reasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive work environment.”  Id., §5.6e(3)(a)(3).  A hostile or offensive environment is a situation in which the employer, supervisor, or co-worker does or says things that make the victim feel uncomfortable because of his or her sex.  See Funmaker, CV 08-16 at 14.  
	In citing to the evidentiary record upon the Court’s remand, the GRB indicates the evidence upon which it based its decision: the testimony by four (4) individuals and two (2) documents, Disciplinary Action Form and Investigation Findings Form.  The GRB remand decision and counsel for the respondent focuses on the credibility of the witnesses.  Yet, assuming the credibility of each witness and the truth of their testimony (even when denied by the petitioner), one is still left with the fact that the only aspect of the petitioner’s conduct that falls under the sexual harassment portion of the ERA is engaging in “locker room talk” or “guy talk” at the front desk with his subordinate employees at the security desk.   See Investigation Findings Form at 3.  The one witness who testified as to this conduct stated that such conduct “didn’t bother me,” and that “guys will be guys, you know.” See Fran Rivera testimony, CD KFunmaker III (GRB, April 8, 2008).  Not only was the witness not bothered by this conduct in the workplace, she did not bring this conduct to the attention of the proper authorities until the sexual harassment investigation in October 2007.  
	Throughout the administrative record, the supervisory management involved in this case repeatedly cite to provisions of the ERA regarding sexual harassment.  See Disciplinary Action Form; see also Investigation Findings Form at 3.  Moreover, Ms. Roberta Funmaker characterized the petitioner’s conduct as “dangerous.” See Roberta Funmaker Testimony, CD KFunmaker I (GRB, April 8, 2008).   Yet, the petitioner was not previously disciplined regarding sexual harassment.  
	Though the record indicates a verbal reprimand for asking individuals out at the workplace in March 2007, the ERA requires that employees may be disciplined for “[r]efusal or inability to improve job performance in accordance with written or verbal direction after a reasonable trial period, not to exceed thirty (30) days, which is specified in writing.”  ERA, 5.30e(19).  The petitioner admits to being verbally chastised by his supervisor for asking someone out on a social date at the workplace, and ceased this conduct thereafter. See Roberta Funmaker Testimony, CD KFunmaker I (GRB, April 8, 2008); See Kerry Funmaker Testimony, CD KFunmaker VI (GRB, April 8, 2008).  However, this incident was not memorialized in writing as required for employee discipline. 
	Further, the ERA places a duty to report upon every employee who believes that he or she has been subjected to unwelcome sexual conduct or that there exists an objectively hostile work environment due to sexual harassment.  See ERA, § 5.6(e)(2)(e) (emphasis added).  Considering legal duties of the Nation’s employees (including supervisors and the Department of Personnel) to report sexual harassment, investigate sexual harassment, refer harassers to counseling with the Employee Assistance Program, and suspend such harassers for a minimum of three (3) days, it is remarkable that progressive disciplinary measures required by the ERA are not present in this case.  Id., 5.6e, 31.  The absence of a previous sexual harassment investigation before September 2007, triggered by the known incidents, rumors or innuendos testified to by several witnesses at the GRB hearing is very troubling.  Cf. Kristen K. White Eagle v. HCN GRB, CV 08-17 (HCN Tr. Ct., Apr. 22, 2009) at 11 n.5 (citing ERA, § 5.6e(2)(e)) (acknowledging duty to report instances of unwelcome sexual conduct).  Such an absence of progressive discipline prior to the termination indicates that a severe incident of sexual harassment required the petitioner’s immediate termination, but there is no such incident established by the facts and circumstances of the instant case. While “locker room talk” in and of itself may certainly form the basis for a valid disciplinary action, it is not of such a severity as to bypass progressive discipline in favor of immediate termination.  See ERA,§ 5.6, 46, 49.   
	Furthermore, asking someone about their personal relationship, telling someone “I like you,” and telling someone you would like to ask them out after they turn 18 are hardly sexual comments at all, let alone sexual harassment under the law.  Making witnesses Fran Rivera and Ardith Snowball “uncomfortable” at work does not automatically create an intimidating, hostile or offensive work environment, nor does mere discomfort rise to a level of reasonably interfering with their respective job performances unless specifically caused by sexual or gender based comments.  Sexual harassment as defined under the ERA simply did not occur with respect to the incidents involving the petitioner and Fran Rivera, Ardith Snowball, Brittany Yazzie or Fawn Stumbling Bear.  Aggregating these incidents, along with the discovery of admitted “locker room talk” being engaged in by employees and the petitioner, does not support a circumvention of progressive discipline for immediate termination in the instant case.  The Court underscores that this review of agency action is undertaken to emphasize that only “relevant evidence as a reasonable mind might accept as adequate to support a conclusion” can support an administrative adjudication.  Universal Camera Corp., at 488.  In this instance, no reasonable mind can conclude that the evidence adequately supports a sexual harassment finding under the law.[footnoteRef:8]     [8:  “The concept of sexual harassment is designed to protect working women from the kind of male attentions that can make the workplace hellish for women.  It is not designed to purge the workplace of vulgarity.  Drawing the line is not always easy.  On one side lie sexual assaults; other physical contact, whether amorous or hostile, for which there is no consent express or implied; uninvited sexual solicitations; intimidating words or acts; obscene language or gestures; pornographic pictures. (Citations omitted).  . . . On the other side lies the occasional vulgar banter, tinged with sexual innuendo, of coarse or boorish workers.” Valerie A. Baskerville v. Culligan Int’l Co., 50 F.3d 428, 430. ] 

	As the Court has previously noted, severe, egregious or dangerous behavior by an employee can be grounds for immediate termination.  Karen Litscher v. GRB, CV 08-80 (HCN Tr. Ct., May 4, 2009) at 19.  Within a sexual harassment context, the Court speculates that examples of severe conduct such as a physical touching, other assault or the discovery of quid-pro-quo sexual intercourse between a supervisor and one of his or her subordinates may be grounds for immediate termination.  Yet, the instant case does not involve such egregious and prohibited conduct.  In contrast, Mr. Funmaker engaged in the rather odious practice of “locker room talk” with subordinate security desk employees, and seems to have caused discomfort for three (3) individuals in unrelated incidents. These facts do not support a sexual harassment incident of sufficient severity to warrant immediate termination, foregoing both progressive discipline and a reasonable relationship between the violation and the discipline levied against the petitioner.   
	The supervisors in this case could have terminated Mr. Funmaker on any number of alternative grounds contained within the ERA, such as when employees “[p]rovide false information in the course of a sexual harassment investigation,” “engage in, or are associated with . . . inimical conduct, the nature which [sic] adversely affects the Ho-Chunk Nation, or their ability to carry out their employment responsibilities,” or “fail[  ] to perform assigned tasks or training, or failure to discharge duties in a prompt, competent or reasonable manner.” See ERA, § 5.6e(4), 30b, and 30e(18) (emphasis added).  A termination may have also been based on “[a]ny other actions considered inappropriate, or detrimental to employee working environment” or specifically, his failure as supervisor to adequately respond to a sexual harassment matter. See ERA, § 5.30e(28), 6e(4).  However, the supervisors at the House of Wellness, up to and including their counterparts in the Department of Personnel, simply and repeatedly quoted the sexual harassment provisions of the ERA as the basis for the petitioner’s immediate termination, without the facts necessary to substantiate a severe violation of the Nation’s sexual harassment policy.  Further, the required disciplinary action for supervisory failure to address a sexual harassment matter is mandated EAP counseling and a minimum three (3) day suspension, before a supervisor may be subjected to termination. Id., § 6e(4).  
	THEREFORE, as the GRB failed to find facts in the record to substantiate a violation of the sexual harassment provisions the ERA that would justify immediate termination, the Court holds that the GRB decision is arbitrary and capricious.  While sexual harassment is prohibited by the Nation’s law, the progressive discipline schema is included in the sexual harassment section of the ERA.  Absent a sexual harassment incident of sufficient severity to justify bypassing progressive disciplinary action, upholding the petitioner’s termination is arbitrary and capricious as a matter of law. 
	BASED UPON THE FOREGOING, the Court ORDERS the Executive Director of the Department of Personnel to reinstate or reassign the petitioner, award bridged service credit, restore the employee’s seniority from the time of termination on October 18, 2007, until the date of this decision and ensure the petitioner’s receipt of actual wages lost in an amount not to exceed $10,000.00, subject to applicable taxation.  Id., § 5.35(d).  The Executive Director of the Department of Personnel shall inform the Court, in writing, of their attempt to effectuate the terms of this judgment within fifteen (15) days.  Failure to do so may subject the Executive Director to contempt proceedings.  CONTEMPT ORDINANCE, 2 HCC § 5.
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 30th day of June 2009, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

			                                	
Honorable Amanda L. Rockman[footnoteRef:9] [9:  The Court appreciates the assistance of Law Clerk Natalie Stites in the preparation and drafting of this opinion.  ] 

Associate Trial Court Judge
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