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IN THE 

HO-CHUNK NATION TRIAL COURT

	Gale S. White,

            Petitioner,

v.

Jean Day and Ho-Chunk Nation Grievance Review Board,
            Respondents. 
	
	Case No.:  CV 07-54


ORDER

(Final Judgment)

INTRODUCTION
The Court previously dismissed the petitioner’s administrative appeal as it related to an allegation of discrimination and harassment due to a failure to prosecute.  The Court, therefore, limited its review to determining whether the petitioner received due process, i.e., notice and an opportunity to be heard, prior to her separation from employment.  The Court performed this inquiry pursuant to appellate directive, and holds that the petitioner received this constitutional prerequisite.  The analysis of the Court appears below.
PROCEDURAL HISTORY


The Court recounts the procedural history in sufficient detail within a prior judgment.  Order (Remanding), CV 07-54 (HCN Tr. Ct., Dec. 9, 2008) at 1-2.  For purposes of this decision, the Court notes that it required the respondent, Ho-Chunk Nation Grievance Review Board (hereinafter GRB), to respond to several questions posed in the aforementioned order.  Id. at 26.  On January 9, 2008, the GRB, by and through Chairperson Jon J.F. Greendeer, provided responses to the second series of questions appearing within the remand order, and referenced to earlier responses made to the first series in a preceding submission.
  See id. at 21, 25-26.  


On January 23, 2009, the petitioner filed a motion for contempt of court, and the GRB, by and through Ho-Chunk Nation Department of Justice Attorney Alysia E. LaCounte, filed a February 3, 2009 Response to Motion for Contempt.  The Court declined to hold the respondent in contempt of court as expressed within a subsequent judgment, citing procedural irregularities.  Order (Denial of Mot.) at 2.  Thereafter, the GRB incorporated the Chairperson’s responses into an administrative order presented to the Court on February 9, 2009.  Decision, GRB-003-07-D/H (GRB Feb. 9, 2009) (hereinafter Decision II).


The GRB issued its decision without further input from the petitioner at its scheduled February 4, 2009 hearing, prompting the Court to enter its March 3, 2009 Order (Affording Petitioner an Opportunity to Supplement).  The Court provided the petitioner thirty (30) days or on or before April 2, 2009, to “specifically identify facts not previously presented to the GRB, which could directly impact the answers to the questions on remand.”  Order (Affording Pet’r an Opportunity to Supplement) at 2.  On April 6, 2009, the petitioner filed an untimely Response:  Opportunity to Supplement.
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. III - Organization of the Government

Sec. 3.

Separation of Functions.  No branch of the government shall exercise the powers and functions delegated to another branch.

Art. IV - General Council

Sec. 2.

Delegation of Authority.  The General Council hereby authorizes the legislative branch to make laws and appropriate funds in accordance with Article V.  The General Council hereby authorizes the executive branch to enforce the laws and administer funds in accordance with Article VI.  The General Council hereby authorizes the judicial branch to interpret and apply the laws and Constitution of the Nation in accordance with Article VII.

Art. V - Legislature
Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;
(f)
To set the salaries, terms and conditions of employment for all governmental personnel;

Art. VII - Judiciary

Sec. 5.

Jurisdiction of the Judiciary.

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Sec. 6.

Powers of the Tribal Court.

(a)
The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.
Art. X - Bill of Rights

Sec. 1.

Bill of Rights.

(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:


(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;
Art. XII - Sovereign Immunity

Sec. 1.

Immunity of Nation from Suit.  The Ho-Chunk Nation shall be immune from suit except to the extent that the Legislature expressly waives its sovereign immunity, and officials and employees of the Ho-Chunk Nation acting within the scope of their duties or authority shall be immune from suit.
STATUTE OF LIMITATIONS & COMMENCEMENT OF CLAIMS ACT, 2 HCC § 14
Subsec. 4.
Civil Action and Time Limitation.  Civil actions may be commenced only within the periods as prescribed here:


e.
All employment actions must be filed in the Trial Court within 30 calendar days of the final administrative grievance review decision by the Grievance Review Board.

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. I - General Provisions

Subsec. 3.
Declaration of Policy.


a.
This Employment Relations Act is the official employment law of the Ho-Chunk Nation.  It supersedes the Nation’s Personnel Policies and Procedures Manual and all policies, rules, and regulations enacted by Legislative resolutions pertaining to the employment law of the Nation.

Ch. IV - Employee Benefits

Subsec. 27.
Unpaid Leave of Absence.  An employee with more than twelve (12) months of continuous services [sic] full time service may be eligible for an Unpaid Leave of Absence for a period not to exceed three (3) months.  All requests must be approved by the Department of Personnel.

Ch. V - Work Rules & Employee Conduct, Discipline, & Administrative Review
Subsec. 29.
General Hours of Work and Attendance.


e.
Abandonment of Employment.  An employee who is absent from his or her assigned work location without authorized leave for three (3) consecutive days or five (5) days in a twelve (12) month period shall be considered absent without authorized leave, and as having abandoned his or her employment.  The employee shall be automatically terminated, unless the employee can provide the Nation with acceptable and verifiable evidence of extenuating circumstances justifying the absence(s).

Subsec. 30.
Employee Conduct.  


e.
The following employee acts, activities, or behavior that are unacceptable conduct.



(1)
Improper or unauthorized use of paid or unpaid leave.


(2)
Being absent without authorized leave or repeated unauthorized late arrival or early departure from work.
Subsec. 31.
Employee Discipline.


a.
Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due Process to the employee prior to suspending or terminating any employee.  Types of discipline include:



(2)
Termination.

Subsec. 34.
Administrative Review Process.


a.
Policy.


(1)
The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).


d.
Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.


g.
Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:

(4)
The Board may instruct the parties that it has heard sufficient information to make a recommendation, or that the information being offered is not relevant.  Aside from relevancy issues, formal rules of evidence do not apply.  The Board has the authority to extend/waive time limitations if it believes that the information offered is relevant and probative of the issues presented as defined below.


(5)
The Board shall be responsible to make all relevancy determinations throughout the meeting.  In making these determinations, the Board shall consider whether the proposed evidence (either witness testimony or documentary evidence) relates to the disciplinary action and whether it will affect the Board’s recommendation.  Only witnesses who have had direct involvement in the incident leading to the disciplinary action will be allowed to participate and all questions asked should directly relate to said disciplinary action.

Subsec. 35.
Judicial Review.


a.
Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.


c.
Judicial review of a grievance involving suspension, termination, discrimination, or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.


e.
Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 5.

Notice of Service of Process. 
 (C) Methods of Service of Process. 

3. After the first successful service of process, the Court and the parties will then perform all written communications through regular mail at that address. Therefore, each party to an action has an affirmative duty to notify the Court. 

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the Rules of Appellate Procedure.
Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:



a.
Employment Relations Act of 2004
(I) The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:


1.
The Employment Relations Act of 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

FINDINGS OF FACT

1.
The Court incorporates by reference Findings of Fact 1-8 as enumerated in a prior decision.  Order (Affirming), CV 07-54 (HCN Tr. Ct., Jan. 14, 2008) at 7-9.
2.
On January 18, 2005, the petitioner, Gale S. White, received a copy of the Employment Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.  Decision II at 3, Attach. B.
3.
On January 8, 2007, the petitioner provided the respondent, Jean Ann Day, with a two-paragraph correspondence in which she requested leave, stating, in part:  “I am submitting my leave of absence for three months, without pay, due to your personal problems with me and conflicts at the workplace.”  Id. at 3 n.3, Attach. D; see also ERA, § 5.27.
4.
On January 9, 2007, Ms. Day offered the following response:

I received your letter dated January 8, 2007 in the PM.  After looking at the letter I did not find a leave without pay sheet attached to the letter.  Since I did not receive the leave sheet I can not accept your letter.

Plus, the letter does not state when this would begin.  So as far as I am concerned, you are still working for the Nation.  Please come in and talk to me to see what you need to do.

I am sorry at this time the letter is not enough documentation to serve as a leave sheet.
Just give me a call and we can set up a time when you are able to see me.

Id., Attach. F.
5.
On January 10, 2007, the petitioner obliged Ms. Day’s request, and submitted a formal HCN Leave Application, asking for leave without pay and that such leave be calculated as beginning on January 8, 2007.  Id. at 3, Attach. E.
6.
On January 10, 2007, the petitioner and Ms. Day met to discuss the request for an Unpaid Leave of Absence.  Fellow employee Barb Propp witnessed the meeting, and subsequently recollected the following exchange:
Jean told Gayle [sic] that she couldn’t sign her time off request because for one, her monthly report wasn’t finished.  Nancy Toth was doing the report for her and that it was really her responsibility not Nancy’s.  Gayle [sic] agreed.
Gayle [sic] started to become somewhat defensive.  Jean mentioned that even if she signed the request, due to a meeting with Personnel it wasn’t going to be signed.

Gayle [sic] again asked for the reason why?  Jean once again stated to her that it was partly because of the report not being completed.  Gayle [sic] asked if that was the only reason, Jean replied she didn’t know.  Gayle [sic] said she was going to be going up to Personnel and asked [sic] them why her request was being denied.

Id., Attach. C.

7.
The petitioner later acknowledged that she proceeded to take leave without securing the requisite approval and made the following concession:  “‘Yes, I did abandon my job, but there were a lot of circumstances that brought it to that.’”  Order (Remanding) at 19 (quoting GRB Hr’g R. 003-07-D/H (CD 3, 25:53)).

8.
On January 12, 2007, Ms. Day mailed a letter to the petitioner in which she states as follows:

I have not received a time sheet for you.  Nor have I gotten a phone call stating you would not be into work.  I need to know if you are going to be coming into work and to explain why you did not come to work last week[, January 8-12, 2007].

The program needs someone in the office and since you are the only one over at CHO, It [sic] would be great if you would let me know what you plan on doing.

Please call me or stop by the office in the coming week.

Decision at 4, Attach. H.
9.
Ms. Day subsequently confirmed in an official document, entitled HCN Due Process for Suspension/Termination, that she met with the petitioner on January 10, 2007, and despite informing the petitioner that her leave request had been refused, she declined to return to work.  Ms. Day also recounts her futile effort to contact the petitioner by letter inasmuch as the petitioner failed to respond.  Id., Attach. G. 
10.
On January 18, 2007, the Ho-Chunk Nation Department of Personnel (hereinafter Personnel Department) processed the petitioner’s official separation from employment.  Id. at 2.

11.
On January 26, 2007, the petitioner filed an administrative grievance in relation to the foregoing action, claiming, in part, that she received “‘[n]o due process.’”  Id.  

12.
The petitioner had not previously informed the Court that she independently grieved the alleged termination.  See Order (Remanding) at 23; Order (Affirming) at 9.
13.
The petitioner filed the administrative grievance six (6) business days after the alleged termination, thereby rendering the filing untimely.  Decision II at 2 n.2; see also ERA, § 5.34d (requiring that “[a]n employee must request a hearing within five (5) business days of the date the disciplinary action was taken”).

14.
On March 1, 2007, the Personnel Department informed the petitioner that it had recommended dismissal of her administrative grievance due, in part, to an untimely filing.  Id.

15.
On March 19, 2007, after proper service of process, the GRB convened a hearing on the alleged termination.  Decision II at 2.

16.
On April 18, 2007, the GRB issued its Dismissal Order, finding a failure to timely file and the absence of an available remedy, while also noting that “there was no due process involved with the termination . . . .”
  Decision, GRB-319-06/D-H, 320-06/D-H, 015-07T (GRB Apr. 18, 2007).
17.
The petitioner contemporaneously and timely filed an administrative grievance concerning an instance of discrimination and harassment, which allegedly occurred on June 5, 2007, and seemingly constituted the basis of this administrative appeal since the petitioner attached the corresponding administrative decision to her initial pleading.  The GRB issued its decision on the matter on May 21, 2007, after conducting a hearing on May 15, 2007.  Order (Affirming) at 8.  
18.
The petitioner never attempted to consolidate the grievances pending before the GRB, and neither the GRB nor the Personnel Department ever informed the petitioner of any such consolidation.  Decision II at 2-3.
19.
On July 13, 2007, the petitioner filed the instant administrative appeal in which she appeared to seek judicial review in connection with an alleged January 18, 2007 termination.  Order (Affirming) at 9.

20.
If the petitioner intended to appeal GRB-015-07T, then she filed her initial pleading fifty-six (56) days late.  See ERA, § 5.35c; Statue of Limitations & Commencement of Claims Act, 2 HCC § 14.4e; see also HCN R. Civ. P. 63(A)(1)(a). 
21.
If the petitioner intended to appeal GRB-003-07-D/H, then “she filed her initial pleading twenty-three (23) days late.”  Order (Affirming) at 9 n.6 (citing id.).

22.
On February 4, 2009, the GRB conducted its hearing on remand, and did not extend an invitation to the petitioner, choosing instead to answer the presented questions on compiled administrative and personnel records.  In response, the Court permitted the petitioner to “identify facts not previously presented to the GRB, which could directly impact the answers to the questions on remand.”  Order (Affording Pet’r an Opportunity to Supplement) at 2.  The Court provided the petitioner a period of thirty (30) days in which to do so, which expired on April 2, 2009.  Id.

23.
On April 6, 2009, the petitioner offered a written response in which she repeatedly claims a violation of her constitutional right to procedural due process, but reveals no additional relevant facts capable of assisting the Court in its review.  Instead, the petitioner claims:  “My rights were violated and no due process or no such meeting ever took place between Jean Day, Social Services and myself [sic].”  Resp.:  Opportunity to Supplement at 2.  Then, two (2) sentences later, the petitioner acknowledges that a “short” meeting occurred on January 10, 2007, and that she did not secure an approval of her request for Unpaid Leave of Absence.  Id. at 2-3.  The petitioner later questions whether she has “been given an opportunity to present her viewpoint?”  Id. at 3.  Yet, the petitioner does not detail any deficiencies within the two (2) GRB hearings conducted on March 19, and May 15, 2007, or notices thereof.
DECISION

The Ho-Chunk Nation Supreme Court (hereinafter Supreme Court) directed this Court to ascertain facts necessary to determine whether the petitioner was afforded minimum procedural due process prior to her separation from employment on January 18, 2007.  Decision, SU 08-02 (HCN S. Ct., Aug. 4, 2008) (hereinafter Decision) at 7.  The Supreme Court drew parallels between the instant action and a previous case in which the Court confronted a similar separation from employment provision.  Id. at 5-7 (citing Kenneth L. Twin v. Toni McDonald et al., SU 05-09 (HCN S. Ct., July 3, 2006)); see also ERA, § 5.29e.  The Court maintains that notable distinctions exist between the two (2) cases, but nonetheless remanded this action to the GRB since it serves as the fact-finder in administrative matters.
  See Order (Remanding) at 23-25.

The resulting fact-finding revealed that the petitioner had participated in a January 10, 2007 meeting with her supervisor.  Ms. Day informed the petitioner that her request for Unpaid Leave of Absence had not been approved by either her or the Personnel Department.  Despite possessing this knowledge, the petitioner deliberately remained away from her place of employment, having earlier departed on January 8, 2007, without pre-approval.  On January 12, 2007, Ms. Day mailed the petitioner a letter to inquire about the petitioner’s intentions.  The petitioner, however, was unresponsive.  As a result, the Personnel Department processed the petitioner’s formal separation from employment on January 18, 2007.

The prevailing law indicates that “[a]n employee who is absent from . . . her assigned work location without authorized leave for three (3) consecutive days . . . shall be considered absent without authorized leave, and as having abandoned . . . her employment.”  ERA, § 5.29e.  In such an instance, “[t]he employee shall be automatically terminated, unless the employee can provide the Nation with acceptable and verifiable evidence of extenuating circumstances justifying the absence(s).”  Id.  The above findings of fact verify that the petitioner remained absent from her work location during the entire week of January 7, 2007, and did not subsequently present acceptable evidence of extenuating circumstances.  


Instead, the petitioner filed an untimely administrative grievance following her termination.  Importantly, the petitioner has never alleged that she failed to receive notice of her separation from employment or that such notice was received in an untimely fashion.  The petitioner, however, has recognized that she abandoned employment through her deliberate actions.  The issue then becomes whether the Personnel Department or Ms. Day were obligated to perform any additional actions either before or after the termination as required by constitutional or statutory directive.


The Ho-Chunk Nation Legislature maintains the constitutional authority “[t]o make laws, including codes, ordinances, resolutions, and statutes,” and, through adoption of the ERA, “set the . . . terms and conditions of employment for all governmental personnel.”  Const., Art. V, § 2(a, f); see also ERA, § 5.3a.  Two (2) such terms are implicated in the case at bar.  First, an employee “may be eligible for an Unpaid Leave of Absence for a period not to exceed three (3) months,” but “[a]ll requests must be approved by the Department of Personnel.”  ERA, § 5.27 (emphasis added).  In this regard, the petitioner acknowledges that the Personnel Department never approved her request for leave and that she still took “leave” without securing such approval.  Second, an unauthorized employee absence of three (3) consecutive days shall be considered job abandonment, and an automatic termination shall follow absent the employee presenting “acceptable and verifiable evidence of extenuating circumstances.”  Id., § 5.29e.  The petitioner indisputably missed an entire week of work and admitted job abandonment.  The Personnel Department, therefore, appropriately processed the termination.

The respondents appear to have acted in conformity with relevant ERA provisions, but the Supreme Court has expressed that “language in any policy or statute which operates to deprive an individual of their interests in a property right of employment through the operation of a negative presumption . . . is suspect . . . .”
  Twin, SU 05-09 at 18.  To reiterate, the language in question requires an automatic termination, provided that the employee does not first supply the employer “with acceptable and verifiable evidence of extenuating circumstances justifying the absence(s).”  ERA, § 5.29e.  The opportunity to provide a justification must precede the actual termination by virtue of the unambiguous language of the provision.  But, the statutory onus is upon the employee to offer the justification and not upon the employer to gather it.


In the instant case, Ms. Day sought an explanation from the petitioner regarding her continued absence from work, but the petitioner did not offer a response.  Consequently, the Personnel Department processed the termination.  Ms. Day presented her inquiry in a written correspondence,
 and she admittedly did not state that the petitioner faced imminent termination.  Perhaps, Ms. Day expected some reaction from the petitioner, but the request instead was met with silence.  The Court shall not erect an extra-constitutional requirement that a supervisor must contact an employee on extended hiatus only by telephone or residential visit.

The Supreme Court has established that “[i]n a matter questioning procedural due process the issue becomes whether the employee has met the burden to show that his [or her] procedural due process was violated.”  Twin, SU 05-09 at 6.  The petitioner has not satisfied this burden of production, but rather has attempted to cloud the issues before the Court.
  A supervisor must provide notice and an opportunity to be heard before proceeding to sever the employment relationship, i.e., “at least a minimal opportunity.”  Id. at 7 (emphasis added).  While the petitioner has not presented anything resembling a cogent legal argument, the Court will review the sufficiency of the pre-deprivation process.

Did Ms. Day provide notice and an opportunity to be heard?  Yes.  Did Ms. Day explicitly state the consequences of a failure to return to work?  No, but the Court deems such an explanation unnecessary under the circumstances.  The Court shall not fault Ms. Day for neglecting to specifically ask the petitioner whether she intended to cease her ongoing job abandonment.  Moreover, the Court shall not hold that a failure to detail the consequences of job abandonment constitutes grounds for reversal of a subsequent termination since clearly set forth in the statute as a term and condition of employment.
  


Furthermore, in Twin, the Supreme Court declined to hold the plaintiff in error for failing to exhaust available administrative remedies since he did not receive timely notice of the disciplinary action.
  Id. at 14.  The petitioner made no such accusation in the present case, but still failed to properly exhaust the administrative process.  Additionally, the petitioner filed an untimely suit under any conceivable calculation of appellate timeframes.  Supra pp. 11-12.  As a result, the petitioner cannot avail herself of the limited waiver of sovereign immunity, rendering any claim for money damages unobtainable.  Id. at 11; see also ERA, § 5.34a, c, e.  The petitioner’s claims are also barred by applicable statutes of limitation existing in and outside of the generally governing employment law.  ERA, § 5.34d; Statue of Limitations & Commencement of Claims Act, 2 HCC § 14.4e.
Based upon the foregoing, the Court denies the petitioner’s request for relief.  The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees.”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.

IT IS SO ORDERED this 7th day of July 2009, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.
Honorable Todd R. Matha

Chief Trial Court Judge
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� Chairperson Greendeer previously corresponded with the Court on December 22, 2008, but the Court refrained from accepting the document due to a failure to serve the petitioner, Gale S. White, with a copy.  See Order (Denial of Mot.), CV 07-54 (HCN Tr. Ct., Feb. 4, 2009) at 1-2.


� The Court does not perform a de novo review of administrative agency decisions, and, consequently, generally refrains from making independent factual findings.  ERA, § 5.35e.  Unless otherwise clearly indicated, the below findings of fact constitute relevant findings of the administrative agency for purposes of this judgment as articulated within the administrative decision.  The Court shall only propose alternative findings of fact in the event that the agency's factual rendition is not supported by substantial evidence.  See Order (Remanding) at 23-24.


� The GRB likely determined that neither Ms. Day nor the Personnel Department contacted the petitioner immediately prior to the actual processing of the separation from employment.  As reflected above, the petitioner knew she had not secured an approval of her request for Unpaid Leave of Absence and, therefore, recognized that she abandoned her job.  Supra p. 9.


� The petitioner criticizes the GRB for contravening her right to procedural due process by excluding her from the hearing on remand, yet the Due Process Clause does not necessarily mandate any particular form of procedure in conducting such hearings.  Resp.:  Opportunity to Supplement at 1; see also Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. X, § 1(a)(8).  The GRB had previously conducted proceedings in relation to the petitioners’ claims of an unlawful termination and employment discrimination and harassment, and consequently chose to respond to judicial inquiries by reference to existing records.  By way of comparison, the Court has previously acknowledged that the Due Process Clause “‘does not control mere forms of procedure . . . or regulate practice’” within a judicial courtroom.  Demetrio D. Abangan et al. v. HCN Election Bd., CV 02-08, -10 (HCN Tr. Ct., June 21, 2002) at 15 (quoting Louisville & Nashville R.R. Co. v. Schmidt, 177 U.S. 230, 236 (1900)).  The Court deems that a similar understanding should adhere in an administrative context, but, regardless, the Court afforded the petitioner an opportunity to rebut the GRB’s assertions, thereby preserving the asserted constitutional right of the petitioner, to the extent it existed in the first instance.


� The Twin case involved the application of a former Family Medical Leave (“FML”) section, which included the following statement:  “An employee who fails to report promptly for work at the expiration of the requested FML, will be considered to have voluntarily resigned.”  HCN Pers. Policies & Procedures Manual, Ch. 8 at 41.  Since the Trial Court decided the case upon the defense of a failure to exhaust administrative remedies, it never reached the merits of the cause of action.  See, e.g., Kenneth L. Twin v. Toni McDonald et al., CV 04-27 (HCN Tr. Ct., Nov. 12, 2004) at 1.  Yet, the statutory provision clearly differs from the present Unpaid Leave of Absence provision in that it concerns resignations as opposed to terminations, thereby erasing any ambiguity of whether an employee can submit an administrative grievance.  Compare Twin, CV 04-27 (HCN Tr. Ct., Aug. 25, 2005) at 9, with ERA, § 5.29e, 31a(2).  Also, the provision does not extend an opportunity to the offending employee to justify an elongated period of FML.    


� In Twin, the Supreme Court criticized the Personnel Department’s usage of an outdated address for purposes of serving notices related to the impending conclusion of FML and consequence of failing to promptly return to work.  Twin, SU 05-09 at 8-10.  This Court still contends that, at a minimum, the former notice was neither constitutionally nor statutorily required since the plaintiff knew the FML expiration date upon the date of FML approval.  At best, the Personnel Department attempted to offer only a courtesy reminder.  Twin, CV 04-27 (HCN Tr. Ct., Aug. 25, 2005) at 8-9; see also Order (Remanding) at 25 n.16.  The Personnel Department likely delivered its correspondences to the plaintiff at the most recent address appearing within his personnel file.  Prevailing practice requires that an employee effectuate a change of mailing address by completing a Status Change Notice, but neither the ERA nor predecessor legislation has mandated such a practice.  The respondents should strongly consider seeking a modification of the ERA to provide a greater degree of clarity.  As is, the Supreme Court has recommended as follows:  “Given the variables in the potential delivery of mail, the Department of Personnel should utilize return receipts on its mailing notices to employees . . . .”  Twin, SU 05-09 at 10.  Notably, the Supreme Court has not adopted an equivalent rule for the Judiciary, but has plainly imposed an affirmative obligation upon a party to inform the Court of any change of address following initial service of process.  See HCN R. Civ. P. 5(C)(3).  This concern is not present in this case since the petitioner makes no allegation that she either failed to receive or untimely received notifications from the Personnel Department or Ms. Day.      


� For example, the Supreme Court recently observed:  “Clearly, Ms. White is under the impression that she grieved her termination before the GRB.”  Decision at 5 n.4.  As the Court now knows, the petitioner later filed a separate administrative grievance concerning her termination, but, for unbeknownst reasons (perhaps its untimely filing), did not proceed to appeal this matter. 








� In 2006, the Supreme Court asserted that “it [was] not yet prepared to assert that all employees must know all laws of the Nation.”  Twin, SU 05-09 at 15.  However, four (4) years earlier, the Supreme Court observed:  “As an employee and a member of the Ho-Chunk Nation, the Appellee bears the responsibility of knowing the governing laws of the Nation.”  Marie WhiteEagle v. Wisconsin Dells Head Start et al., SU 01-14 (HCN S. Ct., Nov. 27, 2001) at 2.  The instant petitioner certainly satisfies each of these conditions, and the Court accordingly deems that she possesses constructive knowledge of the law.


� In this respect, the Court can appreciate the Supreme Court’s elevation of the due process inquiry above the exhaustion requirement.  Absent this fact, the Court questions such a hierarchy without further examination.  The Court previously noted that “the exhaustion requirement . . . is not merely a prudential rule of the Court, but finds its basis in the constitutional principle of separation of powers.”  Order (Remanding) at 24 n.15 (citing Const., Art. III, § 3); see also Skubel v. Fuoroli, 113 F.3d 330, 334 (2nd Cir. 1997); Marathon Oil Co. v. United States, 807 F.2d 759, 768 (9th Cir. 1986); AFL-CIO v. Resor, 442 F.2d 993, 994 (3rd Cir. 1971).  The Court has also emphasized the importance of permitting the GRB to conduct an administrative hearing even the presence of an asserted constitutional question.  Willard LoneTree v. Larry Garvin, in his official capacity as Executive Dir. of HCN Heritage Pres., CV 06-74 (HCN Tr. Ct., Mar. 9, 2007) at 15 n.9, aff’d, SU 07-04 (HCN S. Ct., Oct. 8, 2007).





P:/CV 07-54 Order (Final J.)

 Page 16 of 18

_1119423101.doc
[image: image3.png]0LOY-¥E7-008 10 7ZLT-+8T (STL)
ST9PS IM ‘ST JoAR] Yoe[g
0L X0g "0'd &)

S
SR
<t|

=




[image: image2.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]





[image: image1.jpg]0LOY-FE€-008 10 TTLT-+8T (STL)
ST9PS IM ‘SITE. JoARY Yoe[g
0LX0g 'O'd

woISAG 1N0D) UoNEN Juny))-of]








