ENDORSED
Filed in the Ho-Chunk Netion Prigl
“Somrt7Fhrrnmea Court this:

JUL 13 2016

IN THE é a&é r}:—

HO-CHUNK NATION SUPREME COURT

Gencral Council Agency and Metrlin Crow, in
his officizl capacity as Chairman of Genersal

Council Agency,

Appellants, Case No.: SU 16-01

Tr. Ct. Case No.: CV 15-25
V.
DECISION

Ho-Chunk Nation Ethics Review Bonrd,

Appellee,

INTRODUCTION

The appellants requested that this Court determine whether the Trial Court legitimately
rendered a substantive ruling on the merits of a case, which it otherwise dismissed for a failure to
exhaust administrative remedies. Prior to the issuance of the Trial Court judgment, the sdminis-
trative agency had dismissed the underlying complaini, thereby impacting the justiciability of the
Trial Court case and this appeal. The oppellee, in tum, offered several defenses sgainst this ap-
peal, including mootness. The Court deems the appeal moot, and acts to vacate the Trial Court

judgment os on appropriate exercise of its judicial power,

APPELLATE HISTORY

On January 25, 20186, the appellants, by and through Attorney John 5. Swimmer, filed a
timely appeal of the Trial Court's final decision. See HCN R. App. P. 7(b)(1), ! |(a), available at
htip: 'www.ho-chunknation.com/government/judiciary judicial-rules.aspx. This Court issved a
scheduling order on February 3, 2018, in which it accepted the appeal and established briefing

deadlines. /d., Rule 12. The appellants filed their brief in support of appeat on February 23, 2016,
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and the appellee, by and through Attomeys Andrew Adams HI and Shauna L. Coons, filed o
timely responsive brief on March 23, 2016. /d. The appellants submitted an optional reply brief
on Apreil 7, 2016. /d. The Court earlier scheduled oral argument within an April 5, 2015 order,

and convencd such hearing on May 14, 2016, at 11:00 a.m. CDT. /d., Rule 15(a).

FACTUAL BACKGROUND

For porposes of this appeal, the Court recounts only a few essential facts. On July 24,
2015, the appellee, Ho-Chunk Nation Ethics Review Boerd (“*ERB™), received an ethics com-
plaint. Resp. Br. at 1; see also 2 HCC § 1.12a, available at hittp:" www.ho-chunknation.com.
govemment/legislature/codes-statules/codes/codes-2-govemnment.aspx. The appellee contends
that the complaint did not assert ethics violations ageinst the appellant, General Council Agency
(*GCA"), and, therefore, it omitted the institutional party from the caption of its administrative
proceeding. Resp, Br. at 2. Nonetheless, the appellee concedes that “[1]he Trial Court did not
clearly articulate this key fact in its order.”' Id. (citing Order (Granting Mor. to Disniss), CV 15-
25 (HCN Tr. Ct., Nov. 30, 2015)).

On August 13, 2015, the appellee filed a motion to dismiss in the Trial Court, and, while
pending, dismissed its underlying administrative action. /. at 23 (citing /n the Matter of Compl,
of Valerie Kempen, 2015-HCN BOARD-001 (HCN Ethics Review Bd., Oct. 19, 2015)). Neither
party apprised the Trial Court of the administrative dismissal.” fd. at 3. The Trial Court ultimate-

ly granted the appellee’s dispositive motion due to appellants’ “failure to exhaust administrative

! The instilutional appellant Flad the initial pleading in the Trial Count action, secking “to enjoin the [ethics] investi-
gotion against the GCA os & malter of sovereign immunity since the (cthics] complaint was brought against the Gen-
eral Council Agency as an enuty.” Notice of Appeal o1 3. While the parties disegres aver the aciual subjeci(s) of the
ethics proceeding, this dispute is immatenial 1o this judgment, See, e.g, /nitfaf Br. a1 3 (referring 1o an exhibit ac-
compenying the ethics complnint that identified the GCA os b party).

* “There had not been any Gnol decision af the ERB, as sdmitted by the plainiiffs.” Order (Granting Mar, o Dis-
miss) at
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remedies.” Order (Granting Mot. to Dismiss) at 1; see afso id. at 9-10 (“The Court agrees that, as
the ERB has not issued a final decision in this matter, the [appellants] have failed to exhaust their
administrative remedies and therefore sovereign immunity has not been waived.”). The Trial
Court nonetheless proceeded to determine that the Code of Ethics Act “appl[ied] to the GCA and
QCA Represenlnlives."’ Id. at 11. On oppeal, the ERB asserts, in part, that the action is moot due

to its enrlier dismissal at the administrative level. Resp. Br. al 8-9.

DECISION

This Court possesses the constitutional authority “to interpret and apply the . . . laws of
the Ho-Chunk Nation,” snd may render binding “conclusions of law.” HCN ConsT., art. VII, §§
4, Ha), available at http: 'www.ho-chunknation.com govemment.aspx. When reviewing ques-
tions of law, the Court employs a de novo standard of review, meaning that it examines a matier
anew. Hope B. Smith v. Ho-Chunk Nation et al., SU 03-08 (HCN 5. Ct,, Dec. 8, 2003) at 5 n.3.
This case involves a legal inquiry since it concems the impact that an appellate mootness deter-
rination has upon the appealed Trial Court opinion.

As expressed in a recent decision, the Court, in any cose, must first deduce whether it
possesses subject matter jurisdiction. GCA v. Pine Girowx, SU 15-10 {HCN S. Ct., Dec. 22,
2015) at 2-3. Essentinlly, the Court must determine whether the alleged dispute “aris[es] under
the Constitution, laws, customs, {or] the traditions of the Ho-Chunk Nation.” HCN CoNST., art.
VI1I, § 5(a). In most instances, the Court must either discem or verify whether the Ho-Chunk Na-
tion Legislature hus “enacted a law to which the HCN Trial Court can apply to [a] case.” Ha-

Chunk Nation v, Harry Steindorf et al., SU 00-04 (HCN S, Ct., Sept. 29, 2000} at 5. The exist-

3 aeneral Council Agency seeks not ta challenge the underlying investigation, but rather carrect the erraneous Trial
Court decision, which unnecessarity waives immunity of General Coungil Apency as un entity.” Reply 8r. o1 2,
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ence of such a dispute “grants the HCN Courts subject matter jurisdiction,” id. at 3, and this ju-
psdictional underpinning must continue to exist al every stage of the litigation, including
throughout an appeal. Sadat v, Mertes, 615 F.2d 1176, 1188 (7th Cir. 1980).* A court should in-
dependently monitor whether subject matter jurisdiction persists since a judicial act taken in its
absence is presumptively nulf and void, Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (2006).

No court can act outside the bounds of its established subject matler junsdiction, See
Muskrat v. United States, 219 U.S. 346, 356 (1911). Essentially, a court may exercise subject
malter jurisdiction over a cause of action if constitutionally or statutorily empowered to hear
such cases in general. See United States v. Cotton, 535 1.8. 625, 630 (2002). "Jurisdiction of the
subject-matter, is power to adjudge concerning the general question involved, and is not depend-
ent upon the state of facts which may appear in o particular case, arising, or which is claimed to
have arisen, under that general question."s Hunt v, Hunt, T2NY. 217, 229 (NY. 1878).

While litigants can, and oftentimes do, raise subject matter jurisdiction as an affirmative
defense,” a failure to do so does not constitute a waiver. In this respect, subject mutter jurisdic-

tion markedly differs from its corollary - personal jurisdiction. “The concepts of subject-matter

4 This Court relerences exiernal case faw os persunsive, not binding, autherity, and in on attemplt io demonsirate a
consistent approach 10 basic legel principles. *{O]nly decisions by this [Clourt ure limitations on the Trisl Coun.”
Jaocoh LoneTFree ef al. v. Robert Funmaker, Jr. et al., SU 00-16 (HCN 8. Cu., Mar. 16, 2001) a1 4.

1 Even more precisely, “[jjunsdiction in counts is the power and outhority 1o declare the Jaw. The very word, in its
arigin, imports os mucl; il is detived from juris and dico—] speak by the law.” Mills v. Commonwenlth, 13 Pa, 627,
630 {Po. 1850). Genemlly spenking, earlicr judicial decisions copobly addressed core principles, such 2s subject mat-
ter jurisdiction, in unambiguous, elemental terms,

“Jurisdiction over the subject maller is the right of the coun 1o exercise judicinl power over that
class of cases; not (he particuler case before il, but rather ilie abstract power 1o Iry 2 case of the
kind or character of the one pending: and not whether the particulnr cnse is one that presents a
cause of action, or under the particular facts is trinble before the court in which it is pending, be-
cnuse of some inherent facts which exist ond may be developed during the tninl.”

Richardson v, Rudiy, 98 P. 842, 844 ({Idaho 1508} {quoting BROWN ON JURISDICTION OF COURTS § 1o (lst Ed.

189)).
b See HCN R, Civ. P. 6(A), available at hitp; www.ho-chunknation.com/govemment/judiciery judicinl-rules.aspx
(“The dnnwer shalt siate . . . any defenses to the Complaint.”).
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and personal jurisdiction . . . serve different purposes, and these different purpases affect the le-
gel character of the two requirements. . . . * Ins. Corp. of Ir. v. Compagnle des Bauxites de
Guinee, 456 U.S. 694, 701 (1982). More precisely, “the personnl jurisdiction requirement recog-
nizes and protects an individual liberty interest,” nnd “[blecause the requirement . . . represents
first of all an individual right, it can, like other such rights, be waived.” /4. at 702-03.

Similarly, while other affinnative defenses are subject to waiver, courts hove confusingly
expressed or held that successful movants have deprived the respective courls of “jurisdiction,”
in general terms.’ This characterization has regrettably led to courts conflating subject matter ju-
risdiction with immunity, justiciability,” and timing defenses, to name a few, The United States
Supreme Court, at times, has also engendered or added to the confusion.

By 1998, the Court lamented that jurisdiction *is 2 word of muny, too many, meanings.™
Stee! Co. v. Citizens for Better Env'l, 523 U.S. 83, 90 (1998) {(citation omilted). Therclore, it
conscientiously attempted to restore primacy to the core concepts underlying subject matter ju-
risdiction.

[As] . . . reflected in a long and venerable line of our cases. “Without ju-
risdiction the court cannot proceed at all in any cause. Jurisdiction is pow-
er to declare the law, and when if ceases to exist, the only funclion remain-

ing to the court is that of announcing the fact and dismissing the cause.”
Ex parte McCardle, 74 U.S. 506, 514 (1868)." “On every writ of error or

? In Compagnic des Bawxites de Guince, the Court cercfully avoided this morass, bui chasiised the appellants for
their carelessness, “Petitioners fail 1o recognize the distinciion between the two concepts — speaking instead in gen-
eral terms of ‘jurisdiction’ - although their argument’s sirengih comes from conceiving of jurisdiction only as sub-
ject matter jurisdiction.” 456 11,8, ot 701.

1 wISlovereign immunity is a jurisdictional considernlion separte from subject matter jurisdiction . ., ™ fa re Pral-
rie Istund Dakota Sioux, 21 F.3d 302, 305 {81h Cir. 1994); sce alsa United States v County of Cook, 167 F.3d 381,
389 (Tth Cir, 1999} ("[What sovercign immunity means is that reliel apainst the [sovereign] depends on 1 statwe;
the question is not the compelence of the court 1o render o binding judgment, but the propricty of interpreting a giv-
et statute to allow pasiicular reliel”).

¥ “Sianding is concemed with whether the parties have the right to bring suit. Subject matter jurisdiction is con-
cemned with whether the coun has the power (o hear n case.” Md, Waste Coalition, Inc. v. Md. Dep't of Env'y, 581
A.2d 60, 6] (Md. Ct. Spec. App, 1990).

W The MeCaridfe Count confromed an insiance where Congress repealed the provision upon which the plaintifi
based the couse of nciion, 74 U.S. at 514 ("{W]hen en oct of the legislature is repenled, it must be considered, ex-
cepl as lo transactions past and closed, os if it never existed.™}. As such, the cese purportedly involved n federal
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appeal, the first and fundamental question is that of jurisdiction, first, of

this court, and then of the court from which the record comes. This ques-

tion the court is bound to ask and answer for itself, even when not other-

wise suggested, and without respect to the relation of the parties to it.”

Great S. Fire Proof Hotel Co. v, Jones, 177 U.S. 449, 453 (1900)."! The

requirement that jurisdiction be established as a threshold matter

“spring[s] from the nature and limits of the judicial power” . . . and is “in-

flexible and without exception.”
Citizens for a Beter Env't, 523 U.S. at 94-95 (footnotes added) (quoting Mansfield, C. & LM.R.
Co. v. Swan, 111 U.S, 379, 382 (1884))."°

After a forceful admonition,' the Court diveried from the cited authority, and incorpo-

rated the slanding inquiry — a component part of the doctrine of justiciability — into the Court's
examination of jurisdiction.'® In pasticular, “[1]h[e] triad of injury in fact, causation, and redress-
ability constitutes the core of [the] case-or-controversy requirement, and the party invoking . . .
jurisdiction bears the burden of establishing its existence.” /d. at 103-04. So, regardless of its
motivation, the United States Supreme Court has not retained the purity of analysis once ex-
pected of an examination of subject matter jurisdiction. Moreover, the Court has sanctioned the
preliminary, albeit limited, consideration of defenses arguably unconnected to subject matter ju-
risdiction.'

This Court deemed the above discussion necessary for four (4) reasons. First, litigants,

represented or pro se, will continue to assert various defenses with a lengthy and often compli-

yuestion inquiry, which equates with the Nation's preliminary examination under article VI, section 5(a). Supra p. 3.
" The Jones Court encountered o question of diversity jurisdiction for which ihe Nation has no analogue. This sec-
ond category of federal subject matier jurisdiction can converge with an examination of personal jurisdiction, but the
two doctrines are not colerminous.

2 But ¢f. Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 577-78 (1999) (permitting a precedential review of per-
sonal jurisdiction, especially when considerably less onerous than o subject maner jurisdiction inquiry); see also
Sinachem 'l Co. v. Malaysia Int'l Shipping Corp., 549 U.S. 422 (2007) (allowing u court to first address absten-
tion concerns since a venue examination does not involve an assessment of the merits).

13 “For a court 1o proneunce upen the meaning or constitutionality of a . . . law when it has no jurisdiction to do so
is, by very definition, for o court Lo act ultra vires.” Citizens for a Betrer Env’t, 523 U.S. at 101-02; ¢f. HCN ConsT,,
art, VIL, § 4 (declaring the powers of the Judiciary).

Y See, e.g., Henry Greencrow, Jr. v. Ho-Chonk Nation et af,, SU 12-04 (HCN §. Ci., Dec. 18, 2012) at 34 (linking
the doctrine of justiciability with the consiitutional case and controversy clause).

15 Supra note 12.
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cated pedigree. Second, the Court must consequently endeavor to parse the ever-evolving juris-
prudence - federal, state, or tribal - to discem fundamental concepts, docirines, and principles.
Third, the Court must then correctly apply these defenses and standards within appropriate con-
texts lest it strupgle with an inconsistent and tortured case histery. See, e.g., Ho-Chunk Nation et
al. v. Nicole Christopherson, SU 15-03 (HCN 5. Ct., Sept. 10, 2015) (rectifying the Court’s
twenty-year uneven application of standards of review). Finally, tradition and custom can inform
ond transform each foreign concept if revenied by the Court or parties, and it proves relevant to
the matter at hand. Compare HCN Judicial R Ethics, § 3-1, with id., § 4-1(D), available at
http:'www.ho-chunknation.com/government/judiciory judicial-rules.aspx.

In the present case, no dispute exists that the Code of Ethics Act affords the jurisdiclional
backdrop, i.e., the Trial Court had statutory law to apply to the cause(s) of action. Next, the Trial
Court held that the nppellants failed to exhaust administrative remedies since they filed a prema-
ture appeal within an ongoing ERB proceeding, In doing so, the appellants did not strictly adhere

I,' thereby running afoul of the terms of a limited

to the statutory precondition for an appea
waiver of sovereign immunity.’

At this juncture, the Trial Court should have simply dismissed the case, while possessing
some Iatitude to engage in dicta. Bur see James Smith et al. v. Ron Wilbur, SU 99-12 (HCN 8.
Ct., Feb, 9, 2000) (critiguing the Trial Court’s expression of dicta). The Trial Court instead pro-

ceeded 1o hold that the GCA lacked sovereign immunity from suit. This halding constituted an

inappropriate advisory opinion, regardless of ils potential validity. See George Lewis v. HCN

Yup party may appenl on Ethics Review Board decision ta the Trial Coun within 30 calendar doys of when the Eth-
ics Review Board {final} decision is served by mpil.”" 2 HCC § 1.21n.

1 In some instances, n lepisistive body may impose exhauslion as a pre-condition in a waiver of sovereign inumuni-
ty. See frwin v, Dep't of Veteruns Affairs, 498 U.S. 89, 94-95 (1990). The branches and sub-entities of povemment
rempin under the umbrella of sovereipn immunity, which musi be expressly waived by the Lepislalure to enable o
suit. Chlaris Lowe, Jr. v. Ho-Clunk Nation ¢t al., SU97-01 (HCN 8. Ct, June 12, 1997} 8t 2-4 (citing HCN ConsT.,
art. XIL, § 1),
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Election Bd. et al.,, SU 06-07 (HCN 5. Ct, Apr. 13, 2007} (“[Tlhe Supreme Court vacates that
portion of its opinion which appears lo give an advisory opinion . . . .""); see also Janet Funmaker
w. Libby Fairchild et al., SU 07-05 (HCN 8. Ct., Aug. 31, 2007) (deducing whether an adminis-
trative proceeding represents a suit). Further exacerbating the situation, the case became moot a
full month before the Court issued its final opinion, and the GCA did not render the edministra-
tive aclion mool by and through its actions.

Therefore, this Court confronts on issue of first impression. Should an invalid Trial Coun
holding remain unassailable duc to the underlying cause(s) of action becoming moot prior to
consideration upon appeal? The federal judiciary has historically resolved this conundrum in its
approach to the mootness doctrine.

The established practice of the [United States Supreme] Count in dezling
with a civil case from a court in the federal system which has become
moot while on its way here or pending our decision on the merits is to re-
verse or vacate the judgment below and remand with a direction to dis-
miss. . . . That procedure clears the path for future relitigation of the issues
between the parties and eliminates a judgment, review of which was pre-
vented through happenstance. When that procedure is followed, the rights
of all parties are preserved; none is prejudiced by a decision which in the
statulory scheme was only preliminary,
United States v, Munsingwear, Inc., 340 U.S. 36, 39-40 (1950) (citation and footnote omitted).”
The reference to “happenstance™ concerns instances “where a controversy presented for

review has ‘become moot due to circumstances unattributable to any of the parties.”™ U.S. Ban-

corp Marigage Co, v. Bonner Mall Partnership, 513 U.S. 18, 23 (1994) (quoting Karcher v.

" Suited otherwise,

where for any reason the Court may not properly proceed with a case brought to it an appeal, or
where for any reason it is without power (o proceed with the appen, it may nevertbeless, in the ex-
ercize of ils supervisory appelisie power, make such disposition of the case as justice requires. . . .
If 2 judpment has became moo, this Covrt may not consider its merits, but may make such dispo-
sition of the whole case as justice may require.

Walling v. Jamex v. Rewter, Co., Inc., 321 U.S. 671, 676-77 (1944).
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May, 484 U.S. 72, 82, 83 (1987)). A vacation of the judgment alse remains the appropriate op-
tion when "mootness results from unilateral action of the party who prevailed below.” fd. at 25.
This manner of judicial recourse constitutes an extraordinary equitable remedy, wherein the
Court must consider the public interest. Id. at 25-26; sec alse Coalition for a Fair Gov't If .
Chloris Lowe, Jr. et al., 8U 96-02 (HCN 8. Cv,, July 1, 19986) at 7 (citing Tracy Thunderclond v.
HCN Election Bd., CV 95-16 (HCN Tr. Ct., Aug. 28, 1995) at 3, 6-8) (weighing the “public in-
lerest” in the context of & preliminary injunction); ¢f. HCN ConsT. art. VI, § 6{a) (acknowledg-
ing an ability to grant equitable relief).

Given the dubious circumstance under which the Trial Court issued its substantive ruling
below, this Court deems that employing the sbove mechanism comporis with the public interest.
The Trial Court should not have rendered 2 legal finding upon the immunity of the GCA, and the
Trial Court opinicn should not be entitled to persuasive or preclusive effect. This Court accord-

ingly remands this case to the Trial Court with instructions to vacate its judgment.

REVERSED AND REMANDED
EGI HESKEKJET. Dated this \N—day of July 2016.
P (‘_’._.--—‘....,_\\

S Ty L
Hon, Todd R. Matha, Wanagip, Chief Justice

Trieca. Q. Fvnkes”

Hon. Tricia A, Zunker, Hinuyk pii, Associate Justice

SR C R

Hon. Samantha C. Skenandore, Ciina''lk\Ma'a‘ni, Associate Justice
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ENDORSED
Fllad in the Ho-Chunk Nation-Trig
—Caurtt Burrnma Court this:

JUL 13 2016

CERTIFICATE OF SERVICE

Authorised

I, Lisa Peters, Clerk for the Ho-Chunk Nation Supreme Court, do hereby certify that
on the date set forth below, I served a true and correct copy of the ORDER (Decisian), in
Case Neo. SU 16-01 upon all persons listed below:

By United States Postal Service:

Mr. John Swimmer

General Councii Agency
P.O. Box 729
Tomah, WI 54660

Andrew Adams I[1

Ethics Review Board

1935 W Co Rd B2, Suite 460
St Paul, MN 55113

Dated: July 13,2016

@)M
Liga Peters, Clerk
Ho-Chunk Nation Supreme Court




