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IN THE 

HO-CHUNK NATION TRIAL COURT

	Stewart J. Miller,

             Plaintiff,

v.

Ho-Chunk Nation Election Board members, In their official capacity,

             Defendants.
	
	Case No.:  CV 08-33



ORDER

(Preliminary Determinations)

INTRODUCTION

The Court must address an election challenge to the June 22, 2008 Special Election for District V Legislator Seat # 1.  In an effort to focus the litigation, the Court convened the July 9, 2008 Pre-Trial Hearing.  This order memorializes the actions taken at that proceeding.

PROCEDURAL HISTORY

The Court recounts the procedural history in significant detail in a previous judgment.  Scheduling Order, CV 08-33 (HCN Tr. Ct., July 2, 2008) at 1.  For purposes of this decision, the Court notes that the defendants filed its Answer on July 7, 2008.  To facilitate the prompt resolution of this matter, the Court scheduled a Pre-Trial Hearing.  Id. at 2.  The Court convened the Hearing on July 9, 2008 at 2:30 p.m. CDT.  The following parties appeared at the Hearing:  Stewart J. Miller, plaintiff (by telephone); Judith A. Whitehorse, defendant; Attorney Michael P. Murphy, defendants' counsel; and Libby Fairchild, interested party.  
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VIII - Elections

Sec. 2.

Special Elections.  Special Elections shall be held when called for by the General Council, the Legislature, or by this Constitution or appropriate ordinances.  In all Special Elections, notice shall be provided to the voters.

Sec. 4.

Election Board.  The Legislature shall enact a law creating an Election Board.  The Election Board shall conduct all General and Special Elections.  At least sixty (60) days before the election, the Election Board may adopt rules and regulations governing elections.  Election Board members shall serve for two (2) years.  Election Board members may serve more than one term.  The Legislature may remove Election Board members for good cause.

Sec. 7.

Challenges of Election Results.  Any member of the Ho-Chunk Nation may challenge the results of any election by filing suit in Tribal Court within ten (10) days after the Election Board certifies the election results.  The Tribal Court shall hear and decide a challenge to any election within twenty (20) days after the challenge is filed in Tribal Court.

ELECTION ORDINANCE, 2 HCC § 6

Subsec. 4.
Election Board.


a.
Appointment of Election Board.  As required by Article VIII, Section 4 of the Constitution, there is hereby created an Election Board. . . .

Subsec. 15.
Challenges to the Election Results.


b.
The person challenging the election results shall prove by clear and convincing evidence that the Election Board violated this Election Ordinance or otherwise conducted an unfair election, and that the outcome of the election would have been different but for the violation. If the Court finds the challenge is frivolous and/or wholly without merit, the party challenging shall be assessed costs of the action in an amount to equal five hundred dollars ($500.00). 

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 24.
Substituting, Intervening and Joining Parties.

If a party becomes incompetent or transfers his/her interest or separates from some official capacity, another party may be substituted as justice requires.  A party with an interest in an action may intervene and be treated in all respects as a named party to the action.  To the greatest extent possible, all persons with an interest will be joined in an action if relief cannot be accorded among the current parties without that person, or the absent person's ability to protect their interests is impeded unless they are a party.  Failure to join a party over whom the Court has no jurisdiction will not require dismissal of an action unless it would be impossible to reach a just result without the absent party.  The Court will determine only the rights or liabilities of those who are a party to the action, or eligible for relief as part of a class certified under Rule 9.

Rule 44.
Presence of Parties and Witnesses.

(A) Subpoenas.  Subpoenas may be used to cause a witness to appear and give testimony.  If a party wishes to have a subpoena issued by the Court, he/she shall furnish a properly prepared subpoena, including information necessary for service of process, at least ten (10) calendar days before trial.  Service will be completed at least three (3) calendar days prior to hearing or trial.  When service has been completed, the Court shall mail proof of service to all parties.  When service of the subpoena will not be through the Court, the requesting party shall present the properly prepared subpoena to the Court for signature in time to ensure proper service before the hearing or trial and shall return proof of service to the Court prior to the trial.  If a party does not timely request a subpoena, he/she shall not be entitled to a postponement because of the absence of the witness.  If the subpoena has been timely issued, the Court may, in its discretion, postpone the hearing or trial.  A person who fails to appear after being subpoenaed may be held in contempt of Court.

Rule 74.
Application and Purpose; Sanctions; Definitions.
(A)
Application.  These Special Rules for Election Challenges shall apply to a proceeding where a party (or parties) seek(s) to challenge an election.  Unless otherwise provided for in the Special Rules for Election Challenges, the Rules of Civil Procedure and the Rules of Appellate Procedure shall apply.
FINDINGS OF FACT

1.
The parties received proper notice of the July 9, 2008 Pre-Trial Hearing.
2.
The plaintiff, Stewart J. Miller, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A002566, and maintains an address of 11332 Valerian Way, Roscoe, IL 61073.

3.
The defendants, HCN Election Board members (hereinafter Election Board members) are duly appointed representatives of the Election Board is a constitutionally established entity, and maintains an address of 206 Roosevelt Road, Black River Falls, WI 54615.  Constitution of the Ho-Chunk Nation, Art. VIII, § 4. 

3.
On June 22, 2008, the Election Board conducted a Special Election, which included an open seat for District V Legislator Seat # 1 of the Ho-Chunk Nation.  Candidate Patrick Red Eagle received 16 votes out of a total of 51 votes cast, amounting to 31.37% of the tabulated votes.  Candidate Libby Fairchild received 15 votes, amounting to 29.41% of the tabulated votes.  The plaintiff received 3 votes, amounting to 5.88% of the tabulated votes.  HCN Election Results (June 23, 2008).  

4.
On June 23, 2008, the Election Board certified the Special Election results, thereby placing Mr. Red Eagle and Ms. Fairchild in the Run-off Election.
  

5.
On July 2, 2008, the plaintiff filed a timely election challenge.  Id., § 7.  The plaintiff alleges that the Election Board conducted an unfair election, and requests another Special Election.  Compl. at 17-18.
DECISION

The Court must decide an election challenge within twenty (20) days of its filing.  Const., Art. VIII, § 7.  Therefore, the Court must endeavor to limit the scope of its inquiry by striking irrelevant claims and preserving only legitimate causes of action.  The Court also must ensure that the parties fully comprehend the procedural framework used in this condensed timeframe.  The Court enters the following decisions and directives in an effort to focus and facilitate the current litigation.

The Court perceives no claims that it may summarily adjudicate at this stage, and accordingly proceeds to address scheduling concerns in the instant matter.  The Court shall require the parties to exchange exhibit lists on or before Monday, July 14, 2008.  If the parties want the Court to issue subpoenas, then the parties "shall present the properly prepared subpoena to the Court for signature in time to ensure proper service."  HCN R. Civ. P. 44(A).  Parties must serve subpoenas at least three (3) calendar days prior to Trial, thereby rendering Tuesday, July 15, 2008, as the deadline for issuance of subpoenas for those witnesses expected to testify on Friday, July 18, 2008.  Id.; see also id, Rule 74(A).    

The Court shall promptly convene Trial at 9:00 a.m. CDT on July 18, 2008.  The plaintiff bears the burden of proof at the Trial, and must be capable of establishing "by clear and convincing evidence that the Election Board violated th[e] Election Ordinance or otherwise conducted an unfair election, and that the outcome of the election would have been different but for the violation."
  Election Ordinance, § 6.15b (emphasis added); see also Christine Funmaker-Romano et al. v. HCN Election Bd. et al., SU 05-08 (HCN S. Ct., Aug. 3, 2005).  The Court reminds the parties that the Federal Rules of Evidence shall control at Trial.
         

IT IS SO ORDERED this 9th day of July 2008, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman
Associate Trial Court Judge 
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� The official certification of election results does not reflect the date of certification as required by prior decision of the Court.  Stewart J. Miller v. HCN Election Bd., CV 01-57 (HCN Tr. Ct., May 24, 2001).





� The Ho-Chunk Nation Legislature maintains the constitutional authority and obligation to adopt an election code.  Const., Art. V, § 3.  Of relevance here, the Legislature amended the above burden of proof, choosing to require that a challenger establish "that the outcome of the election would have been different," rather than could have been different, "but for the violation."  Election Ordinance, § 6.15b (emphasis added); see also Demetrio D. Abangan et al. v. HCN Election Bd., SU 02-02 (HCN S. Ct., Mar. 25, 2002) at 3 n.1 (acknowledging the statutory modification).  Conversely, the Court lacks constitutional authority to legislate a reversal of the foregoing provision.  See Kenneth L. Twin v. Douglas Greengrass, Exec. Dir. of Admin., CV 03-88 (HCN Tr. Ct., May 24, 2004) at 12-13 (identifying the role of the Judiciary in effecting a statutory modification).  At present, the plaintiff must be prepared to demonstrate that the Election Board's alleged violation or unfair election would have elevated a different legislative  candidate or legislative candidates to the Run-off Election.   


� The Supreme Court adopted the Federal Rules of Evidence for usage in all tribal judicial proceedings.  In re Adoption of Fed. R. Evid. (HCN S. Ct., June 5, 1999).
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