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IN THE

HO-CHUNK NATION TRIAL COURT

	Joyce L. Warner,

             Plaintiff,

v.

Ho-Chunk Nation; Ona Garvin, Director of Gaming; James Webster, Department of Business; individually and in their official capacity,

             Defendants. 
	
	Case No.:  CV 04-72



ORDER

(Determination upon Remand)

INTRODUCTION


On June 19, 2007, the Ho-Chunk Nation Supreme Court (hereinafter Supreme Court) reversed and remanded a decision that this Court rendered in an employment action.  The Supreme Court instructed the Court to determine whether the employer erected a pretext for initiating the non-disciplinary demotion of the plaintiff.  The analysis and holding of the Court follows below.
PROCEDURAL HISTORY

The Supreme Court remanded the instant case for proceedings consistent with the appellate decision.  Joyce L. Warner v. Ho-Chunk Nation et al., SU 06-05 (HCN S. Ct., June 19, 2007) at 6.  Consequently, the Court mailed Notice(s) of Hearing to the parties on July 3, 2007, informing them of the date, time and location of the Remand Hearing.
  The Court convened the Hearing on September 20, 2007 at 10:00 a.m. CDT.  The following parties appeared at the Remand Hearing:  Joyce L. Warner, plaintiff; Attorney Timothy Harjo, plaintiff’s counsel; and Ho-Chunk Nation Department of Justice (hereinafter DOJ) Attorney Alysia E. LaCounte, defendants’ counsel.
  The Court entered a new Scheduling Order on September 20, 2007, setting forth the timelines and procedures to which the parties should adhere prior to trial.

 On November 30, 2007, the plaintiff filed the Second Amended Complaint, which resulted in the timely filing of the Defendants’ Answer to Plaintiff’s Second Amended Complaint on December 10, 2007.  See Scheduling Order at 4; see also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 21.  The plaintiff thereafter filed the December 14, 2007 Motion for Permission to Respond to Defendant’s [sic] Answer & to Supplement Plaintiff’’s [sic] Complaint (hereinafter Defendants’ First Motion).  The Court convened the Pre-Trial Conference on December 18, 2007 at 1:30 p.m. CST.  The following parties appeared at the Conference:  Attorney Timothy Harjo, plaintiff’s counsel (by telephone), and DOJ Attorney Alysia E. LaCounte, defendants’ counsel (by telephone).

The plaintiff filed the Motion for Permission to Amend Witness List on January 3, 2008, but failed to file a preliminary witness list prior to the deadline of September 28, 2007.  See Scheduling Order at 3.  On January 9, 2007, the defendants filed the Motion for Adjournment of Trial Scheduled for January 16, 2008 at 9:00 AM, acquiescing to the request of plaintiff’s counsel.  Id. at 1.  In response, the Court entered its January 11, 2008 Order (Granting Motion for Adjournment), and required the plaintiff to reschedule the proceeding with the Court.  

The plaintiff complied with this directive, resulting in the issuance of Notice(s) of Hearing on February 5, 2008, which informed the parties of the rescheduled Trial.
  The Court convened Trial on May 15, 2008 at 10:00 a.m. CDT.  The following parties appeared at Trial:  Joyce L. Warner, plaintiff; Attorney Timothy Harjo, plaintiff’s counsel; Legislator Ona M. Garvin, defendant (by telephone); and DOJ Attorney Alysia E. LaCounte, defendants’ counsel.
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(f)
To set the salaries, terms and conditions of employment for all government personnel;
Art. VI - Executive

Sec. 1.

Composition of the Executive.
(b)
The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary  

Sec. 5.
 
Jurisdiction of the Judiciary. 

(a)
The Trial Court shall have original jurisdiction over all cases and controversies, both criminal and civil, in law or in equity, arising under the Constitution, laws, customs and traditions of the Ho-Chunk Nation, including cases in which the Ho-Chunk Nation, or its officials and employees, shall be a party.  Any such case or controversy arising within the jurisdiction of the Ho-Chunk Nation shall be filed in the Trial Court before it is filed in any other court.  This grant of jurisdiction by the General Council shall not be construed to be a waiver of the Nation’s sovereign immunity.

Art. X - Bill of Rights

Sec. 1.

Bill of Rights.

(a)
The Ho-Chunk Nation, in exercising its powers of self-government, shall not:

(8)
deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;
HO-CHUNK NATION PERSONNEL POLICIES AND PROCEDURES MANUAL (updated Jan. 22, 2004)

Introduction

General Purposes:
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****

The Ho-Chunk Nation hereby asserts that it has the right to employ the best qualified persons available; that the continuation of employment is based on the need for work to be performed, availability of revenues, faithful and effective performance, proper personal conduct, and continuing fitness of employees; and that all employees are terminable for cause unless otherwise specified in writing as a prescribed employment term, with the exception of at-will employees.  (RESOLUTION 1/22/04A)

****
Ch. 6 - Compensation and Payroll Practices

Compensation upon Promotion or Demotion
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****

Permanent employees who are demoted to a position with a lower pay rate or range will be reduced to the rate or range rate in the lower position as follows:

Non-disciplinary demotions will be assigned to that pay rate the employee would have achieved in the lower position if the employee's service had been continuous in the lower position based on his or her original permanent hire date, which will be retained.  Upon the effective date of demotion, the employee will be assigned a new annual review date and will be placed on a ninety (90) day performance probation with a possible merit increase.  Only employees that have worked for the Nation for over ninety (90) days and have a good current evaluation will be demoted for non-disciplinary reasons.  (RESOLUTION 03/23/99G)

Disciplinary demotions will be assigned to the base rate of the new position.  Upon the effective date of demotion, the employee will be assigned a new annual review date and will be placed on a ninety (90) day performance probation with a possible merit increase.
Ch. 12 - Employment Conduct, Discipline, and Administrative Review
Initiating Discipline:  Considerations and Notice         
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Supervisory and management personnel should be guided in their consideration of disciplinary matters by the following illustrative, but not exclusive, conditions.

*
The degree of severity of the offense

*
The number, nature, and circumstance of similar past offenses

*
Employee’s length of service

*
Provocation, if any, contributing to the offense

*
Previous warnings related to the offense

*
Consistency of penalty application

*
Equity and relationship of penalty to offense

Disciplinary notice to regular employees should, as a general rule, contain the following information:

*
A statement of the disciplinary action to be taken and its effective date

*
A statement of the reason(s) for imposing the discipline and the nature of the violation

*
Attachment of any supporting material or evidence where appropriate

*
What the worker has to do to improve

Service of disciplinary notice will be deemed to have been made upon personal presentation, or by depositing the notice, postage prepaid, in the U.S. mail, addressed to the employee’s last known address on file.
Limited Waiver of Sovereign Immunity
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The HoChunk [sic] Nation hereby expressly provides a limited waiver of sovereign immunity to the extent that the Court may award monetary damages for actual lost wages and benefits established by the employee in an amount not to exceed $10,000, subject to applicable taxation.  Any monetary award granted under this Chapter shall be paid out of the departmental budget from which the employee grieved.  In no event shall the Trial Court grant any monetary award compensating an employee for actual damages other than with respect to lost wages and benefits.  The Trial Court specifically shall not grant any monetary award against the Nation or its officials, officers, and employees acting within the scope of their authority on the basis of injury to reputation, defamation, or other similar invasion of privacy claim; nor shall the Trial Court grant any punitive or exemplary damages.

The Trial Court may grant equitable relief mandating that the HoChunk [sic] Nation prospectively follow its own laws, and as necessary to remedy any past violations of tribal law.  Other equitable remedies shall include, but not be limited to:  an order of the Court to the Personnel Department to reassign or reinstate the employee, a removal of negative references from the personnel file, an award of bridged service credit, and a restoration of seniority.  Notwithstanding the remedial powers noted in the Resolution, the Court shall not grant any remedies that are inconsistent with the laws of the HoChunk [sic] Nation.  Nothing in this Limited Waiver or within the Personnel Policies and Procedures Manual shall be construed to grant a party any legal remedies other than those included in the section.  (RESOLUTION 06/09/98A)

Ch. 14 - Definitions








[pp. 69, 72]






Demoted:  A change in employment status resulting in:

1.
movement from one position to another that requires fewer minimum qualifications and is assigned a lower pay range; or

2.
movement from one pay step to a lower pay step within the same salary range assigned to a particular position.

Suspension:  The temporary removal of an employee from service, without pay, for disciplinary reasons and for a specified period of time.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE
Rule 21.
Amendments to Pleadings.

Parties may amend a Complaint or Answer one time without leave of the Court prior to the filing of a responsive pleading, or if no responsive pleading is permitted, at any time within twenty (20) days of the original filing date.  Subsequent amendments to Complaints or Answers may only be made upon leave of the Court and a showing of good cause, or with the consent of the opposing party.  All amendments to the Complaint or Answer must be filed at least thirty (30) calendar days prior to trial or as otherwise directed by the Court.  When an Amended Complaint or Answer is filed, the opposing party shall have ten (10) calendar days, or the time remaining in their original response period, whichever is greater, in which to file an amended responsive pleading.

FINDINGS OF FACT

1.
The parties received proper notice of the May 15, 2008 Trial.

2.
The plaintiff, Joyce L. Warner, is an enrolled member of the Ho-Chunk Nation, Tribal ID# 439A002431, and resides at 53 North Union Street, Mauston, WI 53948.  The plaintiff is employed as the Gaming Hall Manager of Ho-Chunk Casino, Hotel & Convention Center (hereinafter Ho-Chunk Casino), a division within the Ho-Chunk Nation Department of Business (hereinafter Business Department), located on trust lands at S3214 Highway 12, Baraboo, WI 53913.  See Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. VI § 1(b).
3.
The defendant, Ho-Chunk Nation (hereinafter HCN or Nation), is a federally recognized Indian tribe with principal offices located on trust lands at the HCN Headquarters, W9814 Airport Road, P.O. Box 667, Black River Falls, WI.  See 73 Fed. Reg. 18553 (Apr. 4, 2008).  The defendant, James T. Webster, was the former Executive Director of the Business Department.  The defendant, Ona M. Garvin, was the former Interim Director of Gaming within the Business Department.
4.
The Court incorporates by reference Findings of Fact 4-15 as enumerated in a previous decision.  Order (Denying Pl.’s Mot. for Summ. J.), CV 04-72 (HCN Tr. Ct., Sept. 11, 2006) at 12-14.

5.
In its previous decision, the Court unremarkably noted in dicta that “a disciplinary demotion should be preceded by notice due to its punitive nature.”
  Id. at 17.  The plaintiff was not afforded any notice of the basis for the alleged non-disciplinary demotion, id. at 12, but neither was she “assigned to the base rate of the new position.”
  Pers. Manual, Ch. 6 at 17.   
6.
The plaintiff intended to establish that defendant Webster “replace[d] Plaintiff with a favored employee under the guise of a lawful demotion,” i.e., with a “Ho-Chunk Nation Legislator’s natural born son, Darren Brinegar[,] who was not qualified for the position.”  Pl.’s Second Am. Compl. at 6; see also Trial (LPER at 5, May 15, 2008, 10:21:31 CDT).  The plaintiff wholly failed to present persuasive evidence in this regard at Trial.  
7.
However, the defendants somewhat illogically countered the plaintiff’s assertions within its opening argument, stating:
The Ho-Chunk Nation demoted Ms. Warner because of her lack of ability to perform some of the duties of the Executive Manager at DeJope [Bingo]. . . .   Ms. Warner was put in that position as part of the then President’s plan to move managers around to expose them to many different positions. . . .   Her subsequent removal was a result directly of her lack of performance at a budget hearing, which she presented before the Legislature of the Ho-Chunk Nation, in front of Mr. Webster, the then Executive Director of Business, and [President George R.] Lewis, as well as Ms. Garvin, and she failed to have an intricate knowledge of her own budget.

LPER at 6, 10:24:02 CDT.  The defendants proceeded to present evidence to support its theory throughout the Trial.
8.
In light of the defendants’ admission, the Court finds that while the defendants purported to process a non-disciplinary demotion of the plaintiff, the demotion concededly occurred for disciplinary reasons.

DECISION
The Court has previously offered commentary regarding the Supreme Court’s apparent expectation that the Trial Court more actively intervene in its cases, and, therefore, shall not repeat it here.  Michael Sallaway et al. v. HCN Election Bd. et al., CV 07-47 (HCN Tr. Ct., June 27, 2007) at 8 n.2; see also Sherry Wilson v. HCN Dep’t of Pers., CV 05-43 (HCN Tr. Ct., Dec. 21, 2006).  Likewise, the Court has previously provided a discussion relating to procedural due process, and, therefore, shall not repeat it here.  Order (Denying Pl.s’ Mot. for Summ. J.) at 14-17.  The Court holds that the plaintiff, through the defendants’ admission, has shown pretext underlying the non-disciplinary demotion.  Consequently, the plaintiff was entitled to explanatory notice as required by formerly applicable law since subject to a disciplinary demotion.  Pers. Manual, Ch. 12 at 60.
Yet, the Court still must determine whether the defendants needed to afford the plaintiff pre-deprivation minimum procedural due process.  In its earlier opinion, the Court stated, in relevant part, as follows:
The Court will note that a disciplinary demotion should be preceded by notice due to its punitive nature.  A plaintiff could presumably contend that an employer erected a pretext for initiating a non-disciplinary demotion, but the instant plaintiff has not pursued this manner of claim.  The plaintiff bears the burden of presenting such a case, and the plaintiff has not satisfied her burden in this regard.
Order (Denying Pl.’s Mot. for Summ. J.) at 17 (citations omitted).  The Supreme Court summarized the above sentences in the following manner:  “the Court went on to state that if a party could allege that the non-disciplinary demotion was a pretext, the party would be presumably entitled to due process protection.”  Decision, SU 06-05 at 4.  Respectfully, this summation is clearly inaccurate.  Nowhere in the above sentences does the phrase, “due process protection,” appear, and the Court related no such presumption.

The Supreme Court concludes its opinion by speculating that “the due process rights of Ms. Warner may have been violated if her demotion was a pretext for other reasons.”  Decision, SU 06-05 at 6 (emphasis added).  The Court agrees with this proposition.  Former statutory law provided “that all employees are terminable for cause,” thereby creating a property interest in one’s employment, which could not be severed without affording procedural due process protection.  Pers. Manual, Intro. at 2.    Similarly, the Nation could not suspend an employee unless for disciplinary reasons, i.e., good cause.  Id., Ch. 14 at 72.  


To reiterate, the Nation could not discharge or suspend an employee in the absence of good cause, but demotions seemingly occupy a different sphere.  The Nation could arguably demote an employee for a disciplinary reason or no reason at all.  Id., Ch. 6 at 17.  If subjected to a disciplinary demotion, the employee was entitled to an explanatory written notice.  Id., Ch. 12 at 60.  Statutory, not constitutional, provisions commanded that this notice precede a disciplinary demotion.


 The Court has never determined whether a failure to provide the written notice constitutes an actionable offense.  The Court also has not determined whether a demotion should trigger constitutional due process protection.  Finally, the Court has not determined whether the former legislative limited waiver of sovereign immunity permits an award of money damages in the instant case.  Id., Ch. 12 at 64.  The Court did not address this enumerated defense since unnecessary to the resolution of the prior summary judgment motion.  

The Court shall afford the parties an opportunity to brief the above-referenced legal issues.  In this respect, the Court is providing the parties the ability to address judicially identified issues in accordance with appellate directive.  Decision, SU 06-05 at 5.  The parties shall file legal memoranda on or before Friday, September 19, 2008, unless granted an extension upon formal request.  The parties may choose to file a responsive brief on or before Friday, October 3, 2008. 

IT IS SO ORDERED this 15th day of August 2008, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Todd R. Matha

Chief Trial Court Judge 
















� The plaintiff, by and through successor legal counsel, Attorney Timothy Harjo, requested and received a continuation of the Remand Hearing on August 7, 2007, which the Court rescheduled to occur on September 20, 2007.  Order Granting Mot. for Continuance, CV 04-72 (HCN Tr. Ct., Aug. 7, 2007).


� The parties voluntarily agreed to reschedule the instant case, thereby removing the appellate issue concerning whether allegations in the initial pleading were incorporated into the amended pleading.  Remand Hr’g (LPER, Sept. 20, 2007, 10:13:25 CDT); see also Decision, SU 06-05 at 6.


� The parties mutually agreed to reschedule the trial date to January 16, 2008.  Pre-Trial Conference (LPER, Dec. 18, 2007, 01:33:55 CST).  In relation to the Defendants’ First Motion, the parties stipulated to amend the caption of the case, which the Court properly displays above, and allow the filing of post-trial briefs, if necessary.  Id., 01:38:21 CST.


� Regardless, the plaintiff requested a fourth continuance of the matter, and the Court permitted this informal motion joined by the defendants.  Trial (LPER, May 15, 2008, 10:04:43 CDT); see also Scheduling Order at 1.


� The Nation formerly could perform two (2) distinct types of demotions:  disciplinary and non-disciplinary.  Ho-Chunk Nation Personnel Policies & Procedures Manual (hereinafter Personnel Manual), Ch. 6 at 17.  In regards to the former type, the Nation was required to provide “[d]isciplinary notice to regular employees” through “personal presentation, or by depositing the notice, postage prepaid, in the U.S. mail, addressed to the employee’s last known address on file.”  Id., Ch. 12 at 60. 


� The Court has never held that a demoted employee must receive pre-deprivation minimum procedural due process protection, i.e., notice and a hearing.  See Const., Art. X, § 1(a)(8).


� The plaintiff’s immediate supervisor, Ms. Garvin, testified that the administrative hierarchy directed her to process the plaintiff’s demotion for disciplinary reasons.  LPER at 40, 12:26:47 CDT.  Ms. Garvin’s adherence to supervisory demands does not enable the defendants to characterize the demotion as non-disciplinary.
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