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IN THE 
HO-CHUNK NATION TRIAL COURT


	[bookmark: Parties]Kerry Funmaker,
            Petitioner,

v.

Ho-Chunk Nation Grievance Review Board
            Respondent. 
	
	[bookmark: CaseNumber]


Case No.:  CV 08-18





ORDER
(Remand)



INTRODUCTION

The Court must determine whether to uphold the decision of the Grievance Review Board (hereinafter GRB).  The Court finds that the petitioner was afforded due process of law; however the Court remands the issue as to what portion of the EMPLOYMENT RELATIONS ACT OF 2004 (hereinafter ERA), the GRB utilized in determining that the petitioner’s actions rose to the level of sexual harassment.  The analysis of the Court follows below.

PROCEDURAL HISTORY

	The petitioner, Kerry M. Funmaker, by and through Attorney Mark L. Goodman, filed his Petition for Administrative Review of Grievance Review Board Decision on May 8, 2008.  See ERA, 6 HCC § 5.35c; see also Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.), Rule 63(A)(1)(a).  On May 8, 2008, the Court entered the Scheduling Order, setting forth the timelines and procedures to which the parties should adhere during the pendency of the appeal.  On July 1, 2008 the Court convened a Status Hearing at which it was determined to issue a new Scheduling Order as the administrative record had not been file into the record.  The Court accordingly issued its Scheduling Order dated July 2008.  See Scheduling Order at 1.
The respondent subsequently submitted the administrative record on July 7, 2008. See HCN R. Civ. P. 63(D).  The petitioner reacted by filing the Initial Brief on July 31, 2008.  Id., Rule 63(E).  The respondent filed a Response Brief on September 10, 2008[footnoteRef:1].  Id.  The petitioner filed his timely Reply Brief on September 19, 2008.  Id. [1:  The respondent failed to submit its Response Brief in the timeframe allowed by law. Nevertheless the petitioner has made no objection to such, therefore the Court will take the brief under consideration.] 

	
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. VI - Executive

Sec. 1.		Composition of the Executive.

(b)	The Executive Branch shall be composed of any administrative Departments created by the Legislature, including a Department of the Treasury, Justice, Administration, Housing, Business, Health and Social Services, Education, Labor, and Personnel, and other Departments deemed necessary by the Legislature.  Each Department shall include an Executive Director, a Board of Directors, and necessary employees.  The Executive Director of the Department of Justice shall be called the Attorney General of the Ho-Chunk Nation.  The Executive Director of the Department of Treasury shall be called the Treasurer of the Ho-Chunk Nation.

Art. VII - Judiciary

Sec. 6.		Powers of the Tribal Court.

(a)	The Trial Court shall have the power to make findings of fact and conclusions of law.  The Trial Court shall have the power to issue all remedies in law and in equity including injunctive and declaratory relief and all writs including attachment and mandamus.

Art. X - Bill of Rights

Sec. 1.		Bill of Rights.

(a)	The Ho-Chunk Nation, in exercising its powers of self-government, shall not:

	(8)	deny to any person within its jurisdiction the equal protection of its laws or deprive any person of liberty or property without the due process of law;	

EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5

Ch. 1 - General Provisions

Subsec. 6.	Employee Rights.

	e.	Sexual Harassment.

		(1)	Purpose.  The purpose of the Ho-Chunk Nation sexual harassment policy is to:

			(a)	Prohibit sexual harassment in the workplace.

		(2)	Policy.  Sexual harassment by or of supervisors, employees, or non-employees is strictly prohibited and will be investigated for possible disciplinary action.

	(a)	No employee shall be subjected to unsolicited and/or unwelcome sexual overtures or conduct, either verbal or physical.

	(b)	Sexual harassment will be treated as misconduct with appropriate disciplinary sanctions, up to and including termination.

	(d)	The Department of Personnel shall promulgate guidelines and procedures for the reporting and complaint handling procedures within the Nation.

	(e)	An employee who believes that he or she has been subjected to unwelcome sexual conduct or that there exists an objectively hostile work environment has a duty to report the situation.  Such report shall be made directly to the Department of Personnel.

	(f)	All reports, including both formal and informal, of sexual and other unlawful harassment will be promptly, actively, and confidentially investigated by the Department of Personnel.

		(3)	Prohibited Conduct.  

		(a)	Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitutes prohibited sexual harassment when at least one of the following criteria is met.

	3.	Such conduct has the purpose or effect of reasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive work environment.

			(b)	Examples of prohibited conduct, include, but are not limited to:

				1.	Unwelcome sexually suggestive comments or sounds.
				2.	Unwelcome sexual flirtation.
				3.	Unwelcome touching.
				4.	Unwelcome advances or propositions.

		(4)	Penalties.

	(a)	Where an investigation concludes that an employee has committed an act of sexual harassment, that employee must attend Employee Assistance Program (EAP) counseling, disciplined [sic] by a minimum three (3) day suspension, and may be subject to further disciplinary action up to and including termination.

Ch. V - Work Rules & Employee Conduct, Discipline, & Administrative Review

Subsec. 31.	Employee Discipline.

	a.	Depending on the nature of the circumstances of an incident, discipline will normally be progressive and should bear a reasonable relationship to the violation.  Based on the severity of the employee conduct, progressive discipline may not be applicable.  Supervisors imposing discipline shall afford Due process to the employee prior to suspending or terminating any employee.  Types of discipline include:

		(2)	Termination.

Subsec. 33.	Administrative Review Process.

	a.	Policy.

		(1)	The Department of Personnel will take all reasonable steps to investigate any incident, which has resulted in disciplinary action.  It is the policy of the Ho-Chunk Nation to afford all eligible employees who have been subject to suspension or termination a means of having the circumstances of such disciplinary action reviewed by an impartial and objective Grievance Review Board (Board).

		(2)	Employees are entitled to grieve suspensions or terminations to the Board.  The Board will be selected from a set pool of employees and supervisors with grievance training, who will review a case and determine whether to uphold the discipline.

		(3)	Following a Board decision, the employee shall have the right to file an appeal with the Ho-Chunk Nation Trial Court (Court).

	c.	Notification of Disciplinary Action.  At the time an employee is notified of disciplinary action, the employee shall be advised of his or her right to a hearing before the Grievance Review Board.

	d.	Request for a Hearing.  An employee must request a hearing within five (5) business days of the date the disciplinary action was taken.  At the time the employee requests a hearing, he or she must inform the Department of Personnel if he or she is to be represented by an attorney.  If so, the attorney must also file for an appearance with Department of Personnel within five (5) days of the date the employee requested a hearing.  Failure to request the hearing within this time frame will result in the forfeiture of a hearing by the Board.

	f.	Hearing Procedure

		(1)	Review of Record.  The Board will convene to review the records submitted to the Board prior to appearance by the grievant and supervisor to present their cases.  Staff of the Department of Personnel shall also appear and be available to advise all participants with regard to policy and procedure.

		(3)	Employee's Presentation.  When the supervisor's presentation has concluded, the employee shall present to the Board the reasons why he or she believes that the disciplinary action should not be upheld.  The employee may call witnesses at this time.  This presentation shall not exceed two hours without the Board's permission.

	g.	Proceedings of the Board.  At the commencement of a hearing before the Grievance Board of Review [sic], the Department of Personnel will discuss with the Board their responsibilities and obligations including, but not limited to, the following:

		(7)	At the conclusion of the presentation of testimony and evidence, the Board will privately deliberate and make a decision within five (5) calendar days.  No record of the Board's deliberation will be made.  The decision of the Board shall describe the facts of the case and determine whether the facts support a violation of the Employment Relations Act or applicable Unit Operating Rules.

Subsec. 35.	Judicial Review.

	a.	Waiver of Sovereign Immunity.  Pursuant to Article XII of the Constitution of the Ho-Chunk Nation, the Ho-Chunk Nation Legislature expressly waives the sovereign immunity of the Ho-Chunk Nation in the limited manner described herein.  This waiver shall be strictly construed.
	c.	Judicial review of a grievance involving suspension, termination, discrimination or harassment may proceed to the Ho-Chunk Nation Trial Court only after the Administrative Review Process has been exhausted through the Grievance Review Board.  An employee may appeal a Board decision to the Trial Court within thirty (30) calendar days of when the Board decision is served by mail.

	d.	Relief.
		(1)	This limited waiver of sovereign immunity allows the Trial Court to award monetary damages for actual wages established by the employee in an amount not to exceed $10,000, subject to applicable taxation.

	e.	Under this limited waiver of sovereign immunity, the Court shall review the Board's decision based upon the record before the Board.  Parties may request an opportunity to supplement the record in the Trial Court, either with evidence or statements of their position.  The Trial Court shall not exercise de novo review of Board decisions.  The Trial Court may only set aside or modify a Board decision if it was arbitrary or capricious.

HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 42.	Scheduling Conference.

Scheduling Order.  The Court may enter a scheduling order on the Court's own motion or on the motion of a party.  The Scheduling Order may be modified by motion of a party upon [a] showing of good cause or by leave of the Court.

Rule 57. 	Entry and Filing of Judgment. 

All judgments must be signed by the presiding Judge. All signed judgments shall be deemed complete and entered for all purposes after the signed judgment is filed with the Clerk. A copy of the entered judgment shall be mailed to each party within two (2) calendar days of filing. The time for taking an appeal shall begin running from the date the judgment is filed with the Clerk. Interest on a money judgment shall accrue from the date the judgment is filed with the Clerk at a set rate by the Legislature or at five percent (5%) per year if no rate is set. 

Rule 58.	Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity that prevented a party from receiving a fair trial or a substantial legal error that affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this Rule, the time for initiating appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating the appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences upon entry of the modified judgment.  If the Court denies a motion filed under this Rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Re-issuance of Judgment. Clerical errors in a Court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; (2) fraud, misrepresentation or serious misconduct of another party to the action; (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii), did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 63.	Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after receipt of the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision . . . .
(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief . . . .  The respondent shall have thirty (30) calendar days after filing of the brief in which to file a Response Brief.  After filing of respondent's Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.

(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.


FINDINGS OF FACT[footnoteRef:2] [2:  The Court does not perform a de novo review of administrative agency decisions, and, consequently, generally refrains from making independent factual findings.  ERA, § 5.35e.  Unless otherwise clearly indicated, the below findings of fact constitute relevant findings of the administrative agency for purposes of this judgment as articulated within the administrative decision.  The Court shall only propose alternative findings of fact in the event that the agency's factual rendition is not supported by substantial evidence.  See infra p. 12.] 


1.	The petitioner, Kerry M. Funmaker, resides at E11241 Littlegeorge Road #106, Baraboo, WI 53913.  The petitioner was employed as the Security Supervisor at the Ho-Chunk Nation House of Wellness, located at S2845 White Eagle Road, Baraboo, WI 53913.
2.	The respondent GRB is a statutorily established entity for the purpose of hearing certain employment grievances, and is comprised of selected members who receive training facilitated by the HCN Department of Personnel (hereinafter Personnel Department).  
3.	On October 5, 2007, a sexual harassment complaint was made by Ms. Georgia Lonetree, in which she claimed that the petitioner asked her minor granddaughter out on a date.  In re the Matter of:  Kerry Funmaker v. House of Wellness, et al, GRB-140-07- T (GRB, Apr. 8, 2007) (hereinafter Decision) at 3.
 4.	On October 16, 2007, an investigation was conducted to substantiate the sexual harassment claim.  Id.
5.	On October 17, 2007, a meeting was held between the petitioner and his supervisors to discuss his conduct. Id. at 4.  
6.	On October 19, 2007, the petitioner’s termination was finalized. Id.
7.	The respondent did not require the petitioner to attend EAP counseling.  Id at 5.; see also ERA, § 5.6e(4)(a).
8.	The petitioner timely grieved the suspension and termination to the GRB on October 30, 2006.  Decision at 1; see also ERA, § 5.34d.
9.	On April 8, 2007, the GRB conducted a hearing.  Decision at 2. 
10.	The petitioner’s conduct had been an ongoing concern. Id at 5.  
	a.	The October 18, 2007 correspondence from General Manager Roberta Funmaker to former Security Supervisor Kerry Funmaker states that in March 2007, the petitioner was contacted regarding “asking women out during work hours.”  Furthermore, the correspondence states that possibly three individuals, in the Fall of 2007, indicated they were also “asked out” by the petitioner.   Id.  It is unclear from the record, as to whether these individuals were coworkers.  
	b.	The same correspondence indicates that he made sexual comments at the front desk throughout the duration of his employment.   
11. 	The investigation conducted by the Department of Personnel could not substantiate the claims that petitioner asked the minor, a co-worker, or other individuals out on a date.  HCN Investigation Findings Form at 3.
12.	The investigation by the Department of Personnel found that a total of three to five employees had used “off color language” at the security desk. Id at 2.  Three (3) employees were subsequently disciplined.  Decision at 8.
13.	The GRB found that the petitioner was afforded due process. Id. at 8. 

DECISION

	The petitioner presents four (4) issues upon administrative appeal.  He states that he was not afforded due process regarding his termination of employment.  Second, that he did not receive progressive discipline.  The petitioner, further, argues that termination did not bear a reasonable relationship to his violation, indicating that the employer misused the EMPLOYMENT RELATIONS ACT of 2004 (hereinafter ERA).  And, finally that he was denied his equal protection rights under the CONSTITUTION OF THE HO-CHUNK NATION.  The Court reserves judgment on the second and fourth issues present on administrative appeal.  
	The petitioner claims a deprivation of due process.  The Court has before it the details needed to render a decision.  The Court expounded on the topic of due process in the employment context in Willard Lonetree v. Larry Garvin, et al., and now reproduces the applicable discussion from the case.  Lonetree v. Garvin et al., CV 06-74 (HCN Tr. Ct., Mar. 9, 2007).  The ERA provides that "[s]upervisors imposing discipline shall afford Due process to the employee prior to suspending or terminating any employee."[footnoteRef:3]  ERA, § 5.31a.  The Court, however, must determine the sufficiency of the procedural protections offered by the employer.  Basically, an employee must receive a "meaningful opportunity to be heard before their property can be taken away."[footnoteRef:4]  Gary Lonetree, Sr. v. John Holst, as Slot Dir., et al, CV 97-127 (HCN Tr. Ct., Sept. 24, 1998) at 10 (citing Armstrong v. Manzo, 380 U.S. 545, 552 (1965)), aff’d, SU 98-07 (HCN S. Ct., Apr. 29, 1999) (emphasis added).   [3:  The Court previously referred to a "for cause" employment provision for the purpose of ascertaining a property right in employment, which would consequently entitle an employee to procedural due process protections.  See, e.g., Joyce L. Warner v. Ho-Chunk Nation et al., CV 04-72 (HCN Tr. Ct., Sept. 11, 2006), appeal filed, SU 06-05.  The ERA does not contain a comparable provision, but clearly requires that supervisors afford pre-deprivation procedural due process.  Furthermore, the mere inclusion of statutory grounds for discharge has proven sufficient to establish the presence of a property interest in public employment.  Dixon v. Mayor & Council of Wilmington, 514 F. Supp. 250, 253 (D. Del. 1981). ]  [4:  The concept of due process equates with the notion of "fundamental fairness," which also claims an origin within hocąk tradition and custom.  Gorman v. Univ. of R.I., 837 F.2d 7, 12 (1st Cir. 1988); accord In the Interest of the Minor Child:  K.E.F., SU 97-03 (HCN S. Ct., Oct. 17, 1997) at 5.  ] 

	Consequently, a pre-deprivation hearing "need only include oral or written notice of the charges, an explanation of the employer's evidence, and an opportunity for the employee to tell his [or her] side of the story."[footnoteRef:5]  Gilbert v. Homar, 520 U.S. 924, 929 (1997).  The hearing does not need to resemble a proceeding that one would encounter in civil litigation.  Nowak v. City of Calumet City, No. 86 C 1859, 1987 U.S. Dist. LEXIS 3417, at *3-4 (N.D. Ill. Apr. 27, 1987).  "In sum, procedural due process requires neither perfect process nor infinite process.  Rather, it mandates a balancing of interests, one of which is the practicality of providing pre-deprivation process at a time and of a type likely to avoid erroneous deprivations."[footnoteRef:6]  Balcerzak v. City of Milwaukee, 980 F. Supp. 983, 989 (E.D. Wis. 1997) (citing Matthews v. Eldridge, 424 U.S. 319 (1976)). [5:  An employer does not need to apprise an employee of the entire extent and specifics of the evidence, but instead must reveal the substance of the case against him or her so as to provide the employee the meaningful opportunity to respond.  Walls v. City of Milford, 938 F. Supp. 1218, 1222-23 (D. Del. 1996).  Furthermore, "there is no specific due process requirement that an individual know, prior to a contemplated action hearing, precisely what action is contemplated where there has been prior notice that termination could result . . . ."  O'Neill v. Baker, 210 F.3d 41, 49 (1st Cir. 2000).]  [6:  An erroneous deprivation can result in several serious consequences to the employee that may only be effectively prevented through minimal procedural due process.  See Margaret G. Garvin v. Donald Greengrass et al., CV 00-10, -38 (HCN Tr. Ct., Mar. 9, 2001) at 27-28. ] 

	The employee's right to provide a meaningful response to the charges levied against him or her presumes the presence of an individual possessing discretion to determine the appropriate level of discipline.  In fact, the Court has previously held the following:
a supervisor who neither maintains discretion to reverse or postpone a termination decision cannot provide an employee a meaningful opportunity to be heard.  A pre-termination hearing is not a mere technicality and cannot be reduced to a façade.  The hearing's underlying purposes, which all hinge upon the employer's discretion, cannot be accomplished if the result of the hearing is a foregone conclusion.  The employer cannot use pre-termination hearings to simply process paperwork. 

Sherry Fitzpatrick v. Ho-Chunk Nation et al., CV 04-82 (HCN Tr. Ct., Feb. 20, 2006) at 16 (citation omitted).  Otherwise, the meaningful right to be heard would indeed be rendered a meaningless constitutional entitlement.
The petitioner attempts to render the instant case is analogous to Lonetree on the aspect of the deprivation of due process.  However, Lonetree dealt with a situation in which the investigation and the meeting with the supervisor were conducted at the same time.  In this case, the investigation had been ongoing.  In March of 2007, the petitioner was verbally reprimanded for asking individuals on dates.  The HCN Department of Personnel Investigation was already concluded by the time the petitioner and his supervisors met.  At the hearing, the supervisors gave the petitioner notice of allegations of sexual harassment claims.  
The Court previously noted, “[a]n employer does not need to apprise an employee of the entire extent and specifics of the evidence, but instead must reveal the substance of the case against him or her so as to provide the employee the meaningful opportunity to respond.  Walls v. City of Milford, 938 F. Supp. 1218, 1222-23 (D. Del. 1996).  Furthermore, "there is no specific due process requirement that an individual know, prior to a contemplated action hearing, precisely what action is contemplated where there has been prior notice that termination could result . . . ."  O'Neill v. Baker, 210 F.3d 41, 49 (1st Cir. 2000).  See supra at n. 5.  The petitioner attempts to argue that the supervisors did not illicit all of the allegations at the time of the hearing.  The petitioner was also notified that he may be disciplined up to termination.  The Supervisors told him of claims that had been made.  At the meeting with his supervisors, the petitioner was able to tell his side of the story.  It is apparent that this meeting fulfilled all of the aforementioned requirements of a meaningful opportunity to be heard.  As such the Court finds that the petitioner was afforded his constitutionally mandated pre-deprivation procedural due process.  
However, no facts exist within the record as to which portion of the law the GRB  relied on regarding how the employee engaged in prohibited sexual harassment.  The EMPLOYMENT RELATIONS ACT (hereinafter ERA) discusses prohibited conduct with regards to sexual harassment.  ERA, 6 HCC §5.6e(3)(a).  Specifically stating that “[u]nwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitutes prohibited sexual harassment when at least one of the following criteria is met . . . .”  Id.  The following enumerations are divided into the standard two (2) types of sexual harassment in the workplace, “quid-pro-quo” and “hostile/offensive environment.”  
	The Court cannot find, in the record, the justification of the GRB or the Supervisors as to how the petitioner’s conduct can be found in violation of the ERA.  As such the Court remands this issue to the GRB, so that the agency may articulate its rationalization as to the relationship of the petitioner’s conduct to the purported violations of the ERA.  “Quid-pro-quo” is Latin for “something for something.”  BLACK’S LAW DICTIONARY 1261 (7th ed. 1999).  It is based upon the premise of trade; for example, this is the when the employer, supervisor, or co-worker makes sex a prerequisite to getting something in the workplace; for example: “sleep with me and you'll get the job;” or conversely, “sleep with me or you’re fired.”  That is illegal, and not the subject of this case; however it is representative of enumerations 1 and 2 regarding prohibited conduct.  ERA, §5.6e(3)(a)(1-2).  The third enumeration regarding prohibited conduct focuses on the conduct having “the purpose or effect of reasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive work environment.”  Id., §5.6e(3)(a)(3).  A hostile or offensive environment is a situation in which the employer, supervisor, or co-worker does or says things that make the victim feel uncomfortable because of his or her sex.  A hostile or offensive environment created by sexual harassment in the workplace need not include a demand for an exchange of sex for a job benefit.  
	BASED UPON THE FOREGOING, the Court remands the issue to the Grievance Review Board as to how the petitioner’s actions were categorized under law as “sexual harassment” under the third prong. The Court requests that the GRB inform it of the timeframe in which it can accomplish adherence with this judgment.  The GRB shall file such notice within fifteen (15) days of the issuance of this decision.      
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, "[t]he time for taking an appeal shall begin from the date the judgment is filed with the [Trial Court] Clerk [of Court]."  HCN R. Civ. P. 57.  Since this decision represents a non-final judgment, "[a]n appeal from [this] interlocutory order maybe [sic] sought by filing a petition for permission to appeal with the Supreme Court Clerk within ten (10) calendar days after the entry of such order with proof of service on all other parties to an action."  Ho-Chunk Nation Rules of Appellate Procedure, Rule 8.[footnoteRef:7]  [7:  Parties can obtain a copy of the applicable rules by contacting the Ho-Chunk Nation Judiciary at (715) 284-2722 or (800) 434-4070 or visiting the judicial website at www.ho-chunknation.com/government/judicial/cons_law.htm.] 




IT IS SO ORDERED this 19th day of December 2008, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

			                                	
Honorable Amanda L. Rockman
Associate Trial Court Judge
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