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IN THE

HO-CHUNK NATION TRIAL COURT

	Karen Bowman,

             Petitioner,

v.

HCN Insurance Review Commission,

             Respondent. 
	
	Case No.:  CV 06-62



ORDER

(Final Judgment)

INTRODUCTION

The Court must determine whether to uphold the adjudicative decision of the Ho-Chunk Nation Insurance Review Commission (hereinafter HIRC).  The HIRC denied petitioner’s claim for worker’s compensation benefits.  The petitioner seeks judicial review of the HIRC decision.  The Court affirms the decision of the HIRC.  The analysis of the Court follows below.
PROCEDURAL HISTORY

The petitioner, Karen Bowman, initiated the current action by filing a Petition for Administrative Review (hereinafter Petition) with the Court on August 2, 2006.  Pursuant to Ho-Chunk Nation Rules of Civil Procedure (hereinafter HCN R. Civ. P.) Rule 63(C), the petitioner filed copies of the Petition upon all parties to the action.  Consequently, the Court issued a Scheduling Order on August 3, 2006.  The Scheduling Order informed the parties of all deadlines for the case at hand, and likewise warned the parties of the consequences for failing to adhere to such deadlines.  HCN R. Civ. P. 37, 56(B).  The respondent, by and through the Department of Justice (hereinafter DOJ) Attorney Paul I. Rosheim, filed its Answer on August 22, 2006.     
On September 5, 2006, the petitioner, by and through Attorney Jeff Scott Olson, filed her Petitioner’s Brief in Appeal of the Decision of the Ho-Chunk Nation Insurance Review Commission (hereinafter Initial Brief).  In addition to the Petitioner’s Brief, the petitioner filed a copy of the transcript from the proceedings before the HIRC.  The respondent subsequently submitted the administrative record on September 7, 2006. See HCN R. Civ. P. 63(D).  Shortly thereafter, the respondent filed the medical administrative record on September 25, 2006.  

The respondent, by and through DOJ Attorneys Paul I. Rosheim and Brian T. Stevens, submitted its Respondent’s Response Brief on September 29, 2006.  The petitioner next filed a Motion to Supplement the Record on October 6, 2006, and provided additional documents claimed to be reviewed by the HIRC during the proceedings below.
  The respondent failed to object to the Motion within ten (10) days.  HCN R. Civ. P. 19(B).  The petitioner then filed her Petitioner’s Reply Brief on October 10, 2006.  Neither party requested that the Court entertain oral arguments.  HCN R. Civ. P. 63(H).  
APPLICABLE LAW

CONSTITUTION OF THE HO-CHUNK NATION

Art. V - Legislature

Sec. 2.

Powers of the Legislature.  The Legislature shall have the power:

(a)
To make laws, including codes, ordinances, resolutions, and statutes;

(q)
To issue charters of incorporation, to charter corporations and other organizations for economic or other purposes, and to regulate their activities;

HO-CHUNK I
NSURANCE REVIEW COMMISSION ESTABLISHMENT AND ORGANIZATION ACT, 1 HCC § 13
Sec. 3.

Mission.  The Insurance Review Commission shall hear appeals on Ho-Chunk Nation’s employee benefit insurance plan(s) decisions relating to employment.
Sec. 4.

Powers.  The Commission shall have the power to review and render a final decision on all insurance claims. Such decision shall be available for the benefit of employees who have been denied benefits under Ho-Chunk Nation insurance plans. The Insurance Review Commission decisions shall be final subject to review by the Ho-Chunk Nation Trial Court. A party seeking review of a final decision by the Ho-Chunk Nation Trial Court must file a request with the Court within thirty (30) days of the issuance of the final decision.
Sec. 5.

Scope.  The Commission shall hear appeals for the following insurance plans.

a. Worker’s Compensation Plan.

Sec. 9. 

Commission Decisions.
a. In its review of insurance plan decisions, the Commission shall review the entire record and take into consideration the findings and conclusions of the Insurance Plan determinations.
b. The Commission may issue an oral decision at the hearing, but shall confirm the oral decision with a written decision. The written decision shall be issued within ten (10) days and shall contain the reason(s) behind the Commission decision. All interested parties shall be notified if the Commission decision within ten (10) days of the written decision.
EMPLOYMENT RELATIONS ACT OF 2004, 6 HCC § 5
55.
Purpose and Scope.


a. The purpose of this Worker's Compensation Plan (Plan) is to provide a system of compensation and medical benefits for the employees of the Nation who suffer Compensable Injuries in the employment of the Nation. Benefits under the Plan are the employee’s exclusive remedy against the Nation.

56.

Definitions.   As used in this Plan, the following terms have the meaning indicated:
c. “Bodily Injury” or “Injury” means actual physical injury to the body that arises by accident under circumstances that constitute a Compensable Injury. Injuries due to a repetitive or cumulative trauma may be deemed compensable if the condition is established to be solely related to the employment with the Nation and if the employee has no history of a preexisting condition, as established by medical evidence.

d. “Commission” means the Ho-Chunk Nation Insurance Review Commission.

e. “Compensable” or “Compensable Injury” means a bodily injury of an employee caused by an accident when that injury arises out of risk of employment, the injury occurs during a period of employment, and while performing the duties of the employment in or on the premises of the Employer or whenever the Employer requires the employee to perform the employment activities.

58. 

Medical Benefits.  This Plan will pay the cost of all reasonable and necessary first aid, medical, surgical and hospital services incurred by the employee as direct result of a Compensable Bodily Injury subject to the following restrictions.
i. When the employee has reached his or her end of healing, payments for medical costs will cease.

60. 

Disability Benefits.
a. Temporary Total Disability. Temporary Total Disability is that time, after the

Waiting Period when, solely as a direct result of the Bodily Injury, the employee is totally disabled from performing for the Employer the employee’s normal duties which the employee was engaged in at the time of the Bodily Injury, or of other light, restricted or modified work that the Employer offers.

(1) Total Disability must be evidenced by medical opinion based on examination and treatment rendered at the time of the claimed disability.

(2) The weekly benefits for Temporary Disability are limited to the applicable Compensation Rate under paragraphs 56f and 56p.

b. Temporary Partial Disability. Temporary Partial Disability is the loss of actual earnings suffered by an employee who has returned to light duty, restricted or modified work offered by the Employer solely because of the ongoing effects of the bodily injury and the employee’s physical inability to return to employee’s normal duties of Employment with the Nation which the employee engaged in at the time of the Bodily Injury.

(1) The weekly benefits for Temporary Partial Disability is 66⅔ percent of the difference between the Weekly Wage at the time of the Bodily Injury as determined under paragraph 57p and the wage the employee is able to earn in the light duty, restricted or modified work that the Employer offers.

(2) Temporary Partial Disability benefits are limited to the maximum compensation rate under paragraph 56f.

c. Permanent Disability.

(1) This benefit is intended to compensate the injured employee for a permanent loss of or loss of use of a member suffered directly as a result of a Compensable Bodily Injury.
(2) Preexisting disabilities are not to be included when rating a Permanent Partial Disability. A rating of Permanent Partial Disability must represent only that loss resulting solely from the Compensable Bodily Injury.

3) All ratings of Permanent Partial Disability shall be based on the Permanent Disability Schedule adopted by the Nation and published as Annex A to this Plan.
j. When an employee has reached his or her end of healing, payment of loss of time will cease.
Annex A (Permanent Disability Schedule)

For permanent partial disability not covered by the above schedule, the total number of weeks of indemnity shall be 1,000 weeks and shall be payable at the rate 66⅔ percent of the average weekly earnings of the employee up to a maximum of $158.00, the earnings to be determined under paragraph 57o of the Plan.
HO-CHUNK NATION RULES OF CIVIL PROCEDURE

Rule 19.
Filing and Responding to Motions.


(B) Reponses. A Response to a written Motion must be filed at least one (1) day before the hearing. If no hearing is scheduled, the Response must be filed with the Court and served on the other parties within ten (10) calendar days of the date the Motion was filed. The party filing the Motion must file any Reply within three (3) calendar days. 

Rule 58.
Amendment to or Relief from Judgment or Order.

(A) Relief from Judgment. A Motion to Amend or for relief from judgment, including a request for a new trial shall be made within ten (10) calendar days of the filing of judgment.  The Motion must be based on an error or irregularity which prevented a party from receiving a fair trial or a substantial legal error which affected the outcome of the action.

(B) Motion for Reconsideration. Upon motion of the Court or by motion of a party made not later than ten (10) calendar days after entry of judgment, the Court may amend its findings or conclusions or make additional findings or conclusions, amending the judgment accordingly. The motion may be made with a motion for a new trial. If the Court amends the judgment, the time for initiating an appeal commences upon entry of the amended judgment.  If the Court denies a motion filed under this rule, the time for initiating an appeal from the judgment commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) days after the filing of such motion, and the Court does not decide a motion under this Rule or the judge does not sign an order denying the motion, the motion is considered denied. The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(C)  Motion to Modify.  After the time period in which to file a Motion to Amend of a Motion for Reconsideration has elapsed, a party may file a Motion to Modify with the Court.  The Motion must be based upon new information that has come to the party's attention that, if true, could have the effect of altering or modifying the judgment.  Upon such motion, the Court may modify the judgment accordingly.  If the Court modifies the judgment, the time for initiating an appeal commences when the Court denies the motion on the record or when an order denying the motion is entered, whichever occurs first.  If within thirty (30) calendar days after the filing of such motion, and the Court does not decide the motion or the judge does not sign an order denying the motion, the motion is considered denied.  The time for initiating an appeal from judgment commences in accordance with the Rules of Appellate Procedure.

(D) Erratum Order or Reissuance of Judgment. Clerical errors in a court record, including the Judgment or Order, may be corrected by the Court at any time.

(E) Grounds for Relief. The Court may grant relief from judgments or orders on motion of a party made within a reasonable time for the following reasons: (1) newly discovered evidence which could not reasonably have been discovered in time to request a new trial; or (2) fraud, misrepresentation or serious misconduct of another party to the action; or (3) good cause if the requesting party was not personally served in accordance with Rule 5(c)(1)(a)(i) or (ii); did not have proper service and did not appear in the action; or (4) the judgment has been satisfied, released, discharged or is without effect due to a judgment earlier in time.

Rule 61.
Appeals.

Any final Judgment or Order of the Trial Court may be appealed to the Ho-Chunk Nation Supreme Court.  The Appeal must comply with the Ho-Chunk Nation Rules of Appellate Procedure, specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.  All subsequent actions of a final Judgment or Trial Court Order must follow the HCN Rules of Appellate Procedure.

Rule 63.
Judicial Review of Administrative Adjudication.

(A) Any person aggrieved by a final agency decision may request that the Ho-Chunk Nation Trial Court review such decision by filing a Petition for Administrative Review with the Court within thirty (30) calendar days of such decision, unless otherwise provided.


1.
The following laws provide for filing within thirty (30) days:

a.
Ho-Chunk Insurance Review Commission Establishment and Organization Act

(B) The Petition for Administrative Review shall identify the petitioner making the request by name and address. The Petition for Administrative Review must also contain a concise statement of the basis for the review, i.e., reason or grounds for the appeal, including a request to supplement the evidentiary record pursuant to HCN R. Civ. P. 63(D)(1)(a-b), if applicable. The statement should include the complete procedural history of the proceedings below. The petitioner must attach a copy of the final administrative decision to the Petition for Administrative Review.

(D) The commission or board, designated as the respondent, must transmit the administrative record to the Court within fifteen (15) days after receipt of the Petition for Administrative Review.  The administrative record shall constitute the sole evidentiary record for judicial review of the agency decision. . . 

(E) Within thirty (30) calendar days of filing the Petition for Administrative Review, the petitioner shall file a written brief, an Initial Brief . . . .  The respondent shall have thirty (30) calendar days after filing of the brief in which to file a Response Brief.  After filing of respondent's Response Brief, the petitioner may file the Reply Brief within ten (10) calendar days.
(G) At the discretion of the Court, the Court may require an oral argument. The Court shall decide the order of the presentation, the length of time each party is permitted for their presentation, the issues to be addressed in oral argument, and such other matters as may be necessary. An order entitled, Notice of Oral Argument, shall include all such matters and shall be served on all parties at least ten (10) calendar days prior to the date set for argument.
(I)  The Court shall not set aside or modify any agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law, with the following exception:


1.
The Employment Relations Act of 2004 mandates that the Court may only set aside or modify a Board decision if it was arbitrary and capricious.

BACKGROUND
1.
The petitioner, Karen Bowman resides at 1484 Duncan Road, Nauvoo, AL 35578, and is not an enrolled member of the Ho-Chunk Nation.  The petitioner was formerly employed as a security guard for Ho-Chunk Casino, Hotel & Convention Center from November 2002 until her work injury on July 9, 2004.  Initial  Br. at 10.

2.
The respondent, HIRC is an agency established by the Ho-Chunk Nation Legislature (hereinafter Legislature) on April 21, 1997, pursuant to its authority within Constitution of the Ho-Chunk Nation (hereinafter Constitution), Art. V, § 2(a).  HIRC Establishment and Org. Act (hereinafter HIRCA), 1 HCC § 13.1c. 
3.
On December 9, 2004, the Legislature enacted the Employment Relations Act of 2004 (hereinafter ERA), 6 HCC § 5.  Chapter VII of the ERA, entitled “Worker’s Compensation Plan,” supersedes the Worker's Compensation Plan of October, 1998.  The plan was enacted for the purpose of "provid[ing] a system of compensation and medical benefits for employees of the Nation who suffer Compensable Injuries in the employment of the Nation."  ERA, § 5.55a.
4.
 Crawford & Company serves as a third-party administrator of the Worker's Compensation Plan, and maintains its corporate headquarters at 5620 Glenridge Drive, Atlanta, GA 30342.  See Initial Br. at 13.
5.
On July 9, 2004, the petitioner slipped on a puddle of water in front of the refrigerator door in the break room.  Id. at 10; Tr. of Worker’s Comp. Hearing (hereinafter Comp. Hr’g) at 9, ll. 1-3.
6.
During the petitioner’s fall, she hit her head three times: first on a revolving, metal magazine rack, second on a metal corner protector on the wall, and finally on the floor.  Initial Br. at 10-11; Comp. Hr’g at 9, ll. 7-12.  The petitioner was attended to by several co-workers and supervisors, including her direct supervisor.  Initial Br. at 11; Comp. Hr’g at 9, ll. 23-24; 10, ll. 1-5.

7.
Following her July 9, 2004 fall, the petitioner was rushed to St. Clare Hospital & Health Services emergency room.  Admin. Record Supplement, Insert 3U.

8.
The emergency room doctors believed the petitioner to have suffered three (3) concussions.  She was admitted into the Intensive Care Unit, where she stayed for three (3) days.  Initial Br. at 11; Comp. Hr’g at 11, ll. 8-16.  The bills from this hospital stay were paid by the Worker’s Compensation Plan.  Initial Br. at 11; Comp. Hr’g at 11, ll. 17-18. 

9.
According to the September 27, 2004 letter from Family Medical Leave (hereinafter FML) Representative, Lisa Hodge, the petitioner began FML on July 10, 2004.  She was eligible for twelve (12) weeks of FML, which would have required her to return to work on October 2, 2004.  Within this letter she was given notice that if she failed to return to work on such date a status change would be processed and it would be presumed that she resigned.  Admin. Rec. at 8.     
10.
On July 11, 2004, St. Clare Hospital & Health Services discharged the petitioner, diagnosing her with a "head injury/concussion.” Med. Admin. Rec. at 25C.
11.
After the injury, and upon further testing for the head injury, the initial CAT scan discovered that the petitioner had a meningioma brain tumor.  Initial Br. at 11; Comp. Hr’g at 14, ll. 8-18.

12.
The petitioner requested an unpaid leave of absence.  This request was denied by Toni McDonald, Executive Director of Personnel, on October 4, 2004.  Admin. Rec. at 7.   

13.
The petitioner failed to return to work on October 2, 2004, thus a status change was processed.  The petitioner was deemed to have resigned.  Id. at 5.
FINDINGS OF FACT

1.
On December 6, 2004, Dr. David Jarvis, the petitioner’s primary physician, stated that the petitioner was suffering from post-concussive syndrome.  Furthermore, Dr. Jarvis stated that the petitioner suffers from seizures due to the fall and not due to the meningioma.  Med. Admin. Rec. at 66C.

2.
Jack Fleming, the representative for Crawford & Company on this case, sent a letter dated March 14, 2005, explaining to the petitioner that according to the Ho-Chunk Nation Worker’s Compensation Plan, the employer is entitled to a second opinion on worker’s compensation injuries.  Admin. Rec. Supplement at 15B.  
3.
Crawford & Company scheduled a medical exam with Dr. Joseph Burgarino for March 24, 2005.  Id.
4.
On April 19, 2005, Dr. Joseph Burgarino, Neurologist/Psychiatrist at InMedical, noted that his evaluation of the petitioner revealed a diagnosis of post-concussive syndrome. “It is opined that ultimately no permanent partial disability will be accrued as a result of the work-related injury of 07/09/04.”  Id. at Insert 3E. 

5.
Dr. Burgarino initially opined that maximum medical improvement would have been reached on or about July 1, 2005.  Id.

6.
On May 8, 2005, Dr. Jarvis issued a statement disagreeing with the conclusions reached by Dr. Burgarino.  In particular, Dr. Jarvis disagreed with the conclusion that any psychiatric treatment sought by the petitioner after October 21, 2004, was not related to the work injury.  Med. Admin. Rec. at 86C.
7.
On July 20, 2005, Crawford & Company issued its Notice of Denial of Liability, declining worker's compensation for the following reason: 

[a]s advised in the letter of July 6, 2005, Dr. Burgarino indicated that you reached the end of healing as of July 1, 2005.  Therefore, no further temporary total disability payments will be made after that date.  In addition, because you have reached end of healing as of July 1, 2005, no further medical incurred after July 1, 2005 will be paid for under workers compensation.  Under the Ho Chunk [sic] Workers Compensation Law, under Section 4.010 reads, ‘When an employee has reached their end of healing, payments for medical costs will cease.’

Admin. Rec. Supplement at 27B.
8.
The petitioner filed a Petition for Release of Insurance Benefits with the HIRC on July 21, 2005.  Id. at 2A.

9.
In a letter dated August 26, 2005, Crawford & Company referred the petitioner again to Dr. Burgarino for an independent medical evaluation.  The evaluation was scheduled for September 9, 2005.  Id. at 90C.

10.
On September 16, 2005, Dr. Burgarino noted that his evaluation of the petitioner revealed that the petitioner still struggled with sever chronic headaches and her pre-existing psychiatric vulnerabilities made it more difficult to achieve an end of healing within the original projected time of July 1, 2005. “It is now felt that the claimant will likely achieve an end of healing on or about 12/01/05.”  Id. at Insert 2Q.

11.
On November 29, 2005, Dr. Jarvis wrote a letter to Crawford & Company stating he believed the petitioner to be at the end of healing.  Id. at Insert 2X.

12.
On December 1, 2005, the petitioner filed the Petition for Release of Insurance Benefits with the HIRC.  Pet. at 3.
13.
On January 5, 2006, Crawford & Company, by and through Jack V. Fleming, sent an e-mail to Dr. Jarvis verifying that they received the November 29, 2005 letter, but that they needed a permanent partial disability rating to determine what would be owed to the petitioner for permanent partial disability.  Med. Admin. Rec. at 103C. 
14.
On January 13, 2006, Dr. Jarvis wrote a letter to Crawford & Company stating:

[m]y medical assessment is that Ms. Karen Bowman is 100% (one-hundred percent) disabled from her post-concussive syndrome.  This is because of constant migraines, altered concentration and memory, and seizures which began after this injury.  The combination of these factors has drastically impaired her ability to function, as demonstrated when she did try to return to work.

Id. at 105C.

15.
Dr. Burgarino again performed an independent medical evaluation on January 24, 2006. Id. at 38B.
16.
On January 26, 2006, Dr. Burgarino stated:

[i]t is opined within a reasonable degree of medical probability that Ms. Karen Bowman has achieved an end of healing, maximum medical improvement, on or about 12/01/05.  It is also opined that she has sustained no permanent partial disability as a result of the slip/fall work related injury of 07/09/04.

Id.
17.
On January 27, 2006, Crawford & Company issued its Notice of Denial of Liability, declining worker's compensation for the following reason: 

[w]e enclose a medical report from Dr. Jospeh Burgarino.  He indicates that you have no permanent partial disability that relates to your injury of July 9, 2004.  He also indicates that you have no permanent restrictions for the injury of July 9, 2004.  In addition he indicates that your seizures are not due to the injury of July 9, 2004 . . . .  Based upon the report of Dr. Burgarino no permanent partial disability will be paid on your Workers’ Compensation claim.

Id. at 37B.


18.
On June 26, 2006, the HIRC convened the Insurance Appeals Hearing.  See Comp. Hr’g.
19.
On June 26, 2006, the HIRC denied the petitioner’s administrative appeal.  Karen Bowman v. Ho-Chunk Nation, Decision & Order (HIRC, June 26, 2005).  The HIRC based its decision upon Dr. Burgarino’s January 26, 2006 report, the fact that the ERA’s Worker’s Compensation Plan does not have a policy that addresses permanent total disability, and that Crawford & Company had paid all medical costs related to the injury up until her time of healing on December 1, 2005.  Id.
20.
On August 2, 2006, the petitioner filed her Petition, appealing the administrative order of the HIRC.  The petitioner timely filed her initial pleading.  See HIRCA, § 13.4.  

DECISION

The Legislature created administrative review in certain instances in order to bring specialized expertise to bear on complex issues.  By doing so, the Legislature expressed an interest in preserving judicial economy, while remaining cognizant that the Judiciary may not be best equipped to assess in detail and delve deeply into certain technicalities.  Nevertheless, the Court has jurisdiction over all cases and controversies arising under the laws of the Ho-Chunk Nation.  See Const., Art. VII, § 5(a).  However, pursuant to Ho-Chunk Nation Rules of Civil Procedure, Rule 63(I), “[t]he Court shall not set aside or modify an agency decision, unless it finds that the decision was arbitrary and capricious, unsupported by substantial evidence or contrary to law.”  HCN R. Civ. P. 63(I). When reviewing adjudicative rulemaking, i.e., formal on the record adjudication resulting in the creation of rules from the compilation of case precedent, the Court employs two separate inquiries in the analysis.  The Court must inquire (1) whether the rule satisfies the substantial evidence standard, and if so, (2) whether the rule escapes a designation of arbitrary and capricious.  Regina K. Baldwin v. Ho-Chunk Nation et al., CV 01-16, -19, -21 (HCN Tr. Ct., Jan. 9, 2002) at 14. The Court’s paramount inquiry is whether a reasoned conclusion from the record as a whole could support and explain the agency’s course of action. 

The Court defines substantial evidence as “something ‘more than a mere scintilla . . . or such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.’”  Baldwin at 15; Smith at 10; see also Edison Co. v. Labor Bd., 305 U.S. 197, 229 (1938).  However, even when subjected to the substantial evidence test, the decision must be the product of a reasoned deliberation, i.e., the deliberation process must be logical and rational.  Baldwin at 16; Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 374 (1998).  Substantial evidence supports the respondent’s decision to deny the petitioner’s administrative appeal.  
In the case-at-hand, the record supports the petitioner being denied workers compensation because the HIRC set forth the reasons for the denial of the petitioner’s appeal within its Decision & Order.  Evidence in the administrative record supports the HIRC findings, and the Court reviews the evidence only to determine whether such evidence justified the HIRC decision.  The HIRC relied upon the medical record, specifically the reports and determinations provided by a neurological specialist.  The petitioner argues that the HIRC should have given more credence to the opinion of Dr. Jarvis. However, this argument does not mandate a finding that the HIRC decision lacked substantial evidence. Rather, the HIRC, as fact-finder, was in the best position to determine the credibility of the evidence. An adjudicative rule subjected to the substantial evidence test must also at its core represent the outcome of reasoned deliberation.  Baldwin at 16.  The Court addresses the overarching question of reasonableness under the next inquiry, whether the HIRC decision reflected arbitrary and capricious action.  
The Court will not overturn an agency’s decision unless it’s arbitrary and capricious. Specifically, the Court searches as to whether there is a clear error in judgment that is not supported by the whole record.  Debra Knudson v. HCN Treasury Dep’t, CV 97-70 (HCN Tr. Ct., Feb. 5, 1998) at 16; See also Chevron U.S.A. v. Natural Res. Def. Council, 467 U.S. 837, 843-44 (1984); Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).  The Court recognizes that a certain level of deference should exist because agencies are more experienced, educated, and possess specialized knowledge in their particular area of expertise to perform certain tasks.  See Roy Littlegeorge v. HCN Bus. Dep’t et al., CV 00-111 (HCN Tr. Ct., Jan. 21, 2002) at 10; Dolores Greendeer v. Randall Mann, CV 00-50 (HCN Tr. Ct., July 2, 2001) at 15; Cheryl K. Smith v. HCN et al., CV 98-66, 99-04 (HCN Tr. Ct., Feb. 28, 2000) at 10; Knudson, CV 97-70 at 15-16.  Being such specialized bodies, the Court tends not to substitute its own judgment for a reasonable action, decision, or interpretation made by an agency of the Nation.  Littlegeorge at 10-11; Smith at 10; Knudson, CV 97-70 at 16; see also Bowman Transp. v. Ark.-Best Freight Sys., 419 U.S. 281 (1974).  
In the instant matter, the petitioner was first denied worker’s compensation by Crawford & Company.  Admin. Med. Rec. at 37B. The respondent then denied petitioner’s administrative appeal.  Karen Bowman v. Ho-Chunk Nation, Decision & Order (HIRC June 26, 2005).  The HIRC based this decision upon Dr. Burgarino’s January 26, 2006 report, the fact that the ERA’s Worker’s Compensation chapter does not have a policy that addresses permanent total disability,
 and that Crawford & Company had paid all medical costs related to the injury up until petitioner’s time of healing on December 1, 2005.  Id.  The Court, in applying its standard of review, holds that the respondent’s decision to deny the petitioner’s appeal satisfies the two separate inquiries, meaning that the agency decision was not arbitrary and capricious and supported by substantial evidence.
The respondent was provided with the petitioner’s full medical record from the July 9, 2004 accident onward.  See Admin. Med. Rec.  The record contains medical records and letters from the petitioner’s primary physician, Dr. Jarvis.  The HIRC decision does not clearly indicate how much credence was given to Dr. Jarvis’ medical opinions.  However, the Nation or Administrator has the right to request an Independent Medical Examination.  See ERA, 6 HCC § 5.55j(f).  Although Dr. Jarvis is the petitioner’s primary care physician, and presumably would have a better knowledge of the petitioner’s medical history, he is not a neurologist.  On November 29, 2005, Dr. Jarvis wrote at letter to Crawford & Company stating:
[r]egarding your question on whether or not Ms. Bowman has reached the end of healing, I think she has.  She suffers from postconcussive syndrome disorder with disrupted concentration and chronic migraine headaches.  These are likely to be chronic.  She also had onset of seizures shortly after the injury as well.  I do understand that the neurologist say that this is probably coincidental and unrelated to the concussion or the injury.  However, I still have deep doubts as to this conclusion, because of the fact that she had brain edema around the area of the incidentally discovered benign meningioma, and that head injuries are a risk factor for seizure disorders.  However, I am not an expert in this, and would defer final determination of this to expert neurologists…in terms of Workers Compensation, I do think she had reached the end of healing, though this problem is of course not resolved.

Admin. Med. Supplement, Insert 2X.  Dr. Jarvis’ concession to the fact that he is not an expert with regards to neurological injuries makes the HIRC’s decision to rely more on the expert’s medical opinion more logical and rational, and thus more reasonable. 

Therefore, based upon the foregoing, the Court concludes that the respondent’s decision to deny the petitioner’s request for worker’s compensation is both by substantial evidence and does not represent an arbitrary and capricious action.  The Court ORDERS the HIRC decision to be upheld, and hereby denies the plaintiff’s requested relief.       
The parties retain the right to file a timely post judgment motion with this Court in accordance with HCN R. Civ. P. 58, Amendment to or Relief from Judgment or Order.   Otherwise, “[a]ny final Judgment or Order of the Trial Court may be appealed to the Supreme Court.  The Appeal must comply with the Rules of Appellate Procedure [hereinafter HCN R. App. P.], specifically Rules of Appellate Procedure, Rule 7, Right of Appeal.”  HCN R. Civ. P. 61.  The appellant “shall within sixty (60) calendar days after the day such judgment or order was rendered, file with the  Supreme Court Clerk, a Notice of Appeal from such judgment or order, together with a filing fee as stated in the appendix or schedule of fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order fees”  HCN R. App. P. 7(b)(1).  “All subsequent actions of a final Judgment or Trial Court Order must follow the [HCN R. App. P.].”  HCN R. Civ. P. 61.
IT IS SO ORDERED this 10th day of January 2007, by the Ho-Chunk Nation Trial Court located in Black River Falls, WI within the sovereign lands of the Ho-Chunk Nation.

Honorable Amanda L. Rockman

Associate Trial Court Judge
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� The petitioner specified within her Petition that she did not desire to supplement the Administrative Record pursuant to HCN R. Civ. P. 63(D)(1)(a)-(b).  The Court finds that the petitioner did not subsequently seek to supplement the record, but merely ensure its accuracy. The petitioner provided these documents to the HIRC to make its decision.  The respondent quotes, in its Response Brief, to one of the letters provided in the supplement. Because the Response Brief was filed prior to the Motion, it would appear that the documents provided in the supplement were indeed brought forth before the HIRC.


� This particular portion of the HIRC decision does not readily fit into the category of either supported by substantial evidence or arbitrary and capricious. The HIRC heavily relied upon Chapter VII of the ERA to prove that the original disability benefits that were requested do not exist, as well as to show that payments for medical costs will cease upon the employee reaching the end of his or her healing. The Court adheres strictly to the Constitution, specifically Article III’s separation of functions clause.  “No branch of the government shall exercise the powers or functions delegated to another branch.”  Const., Art. III, §3.  The Court is bestowed with the power of making findings of fact and conclusions of law based upon the evidence brought forth.  Id., Art. VI §6.  The Court is not bestowed with the authority to make law or amend the ERA.  Likewise, the HIRC was not granted the authority to amend the ERA.  That authority is vested in the Legislature.  Id., Art. V §2(a).  Therefore, for the HIRC to rely heavily upon the ERA as it reads now, would appear to be adequate to reach and support a correct conclusion, rather than one enveloped in error.  Baldwin at 15; Smith at 10; see also Edison Co. 305 U.S. at 229.  In addition, the petitioner’s request to be defined as permanently and totally disabled is unreasonable, as no such a definition exists within Chapter VII of the ERA.  The most that petitioner could have sought was to be defined as permanently and partially disabled.  Even so, the petitioner would need to be still in the healing process in order for her to continue to receive payments for medical costs.  § 5.58i.  However, both the medical expert and the petitioner’s primary physician stated that the petitioner would reach the end of healing on or about December 1, 2005.  Admin. Rec. Supplement, Insert 2X; Admin. Med. Rec. at 38B.  It is illogical and irrational to request benefits for a disability rating that does not exist within the ERA, as well as request an alternative relief, which the ERA prohibits past the end of healing.    





� The Court appreciates the assistance of Staff Attorney Nicole M. Homer in the preparation and drafting of this opinion.
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